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RELATING  TO  THE  CARRIAOE  OF  (iOOl)S  BY  SEA. 


Committee  on  the  Merchant  Marine  and  Fisheries, 

House  of  Representatives, 

Tuesday^  February  IS,  192S. 

The  committee  met  at  10  o’clock  a.  m.,  Hon.  William  S.  Greene  (chairman)  pre- 
siding. 

The  committee  had  under  consideration  the  lull  (H.  R.  14166)  relating  to  the  car- 
riage of  goods  l)V  sea,  which  is  as  follows; 

[II.  H.  14166,  Sixty-seventh  Congress,  fourth  session.] 

A BILL  Relating  to  the  carriage  of  goods  by  sea. 

He  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  ('onyress  assembled, 

Section  1.  When  used  in  this  act — 

(a)  The  term  “carrier”  includes  the  owner  or  the  charterer  of  a ship  who  enters 
into  a contract  of  carriage  with  a shipper. 

(h)  The  term  “contract  of  carriage”  applies  only  to  contracts  of  carriage  covered 
by  a bill  of  lading  or  any  similar  document  of  title,  in  so  far  as  such  document  relates 
to  the  carriage  of  goods  by  sea,  including  any  bill  of  lading  or  any  similar  document 
as  aforesaid  issued  under  or  pursuant  to  a charter  jiarty  from  the  moment  at  which 
such  bill  of  lading  governs  the  rights  of  the  carrier  and  of  the  holder  of  the  bill  of 
lading. 

(c)  The  term  ‘"goods”  includes  _^oods,  w'ares,  merchandise  and  articles  of  every 
kind  whatsoever  except  live  animals  and  cargo  which  by  the  contract  of  carriage  is 
stated  as  being  carried  on  deck  and  is  so  carried. 

(d)  The  term  “ship”  means  any  vessel  used  for  the  carriage  of  goods  by  sea. 

(e)  The  term  “carriage  of  goods”  covers  the  period  from  the  time  when  the  goods 
are  loaded  on  to  the  time  they  are  discharged  from  the  ship. 

Sec.  2.  That  under  every  contract  of  carriage  of  goods  by  sea  the  carrier,  in  regard 
to  the  loading,  handling,  stowage,  carriage,  custody,  care,  and  discharge  of  such 
goods  shall  be  subject  to  the  responsibilities  and  liabilities,  and  entitled  to  the  rights 
and  immunities  set  forth  in  sections  3 and  4. 

Sec.  3.  (a)  The  carrier  shall  be  bound  l^efore  and  at  the  beginning  of  the  voyage 
to  exercise  due  diligence  to — 

1.  Make  the  ship  seaworthy: 

2.  Properly  man,  equip,  and  supply  the  ship; 

3.  Make  the  holds,  refrigerating  and  cool  chaml>ers,  and  all  other  parts  of  the  ship 
in  which  goods  are  carried,  fit  and  safe  for  their  rece]Uiou,  carriage,  and  preservation . 

(b)  Subject  to  the  provisions  of  section  4 the  carrier  shall  properly  and  carefiill\ 
load,  handle,  stow,  carry,  keep,  care  for,  and  discharge  the  goods  carried. 

("c)  After  receiving  the  goods  into  his  charge  the  carrier  or  the  master  or  agent  of 
the  carrier  shall  on  demand  of  the  shipper  issue  to  the  ship])er  a liill  of  lading  showing 
amongst  other  things — 

1.  The  leading  marks  necessary  for  identification  of  the  goods  as  the  same  are  fur- 
nished in  writing  by  the  shipper  before  the  loading  of  such  goods  starts,  provided  such 
marks  are  stamped  or  otherwise  shown  clearly  upon  the  goods  if  uncovered,  or  on  the 
cases  or  coverings  in  which  such  goods  are  contained,  in  such  a manner  as  should 
ordinarily  remain  legible  until  the  end  of  the  voyage: 

2.  Either  the  number  of  packages  or  pieces,  or  the  (piantity,  or  weight,  as  the  case 
may  be,  as  furnished  in  writing  by  the  shipper; 

3.  The  apparent  order  and  condition  of  the  goods. 

Provided,  That  no  carrier,  master,  or  agent  of  the  carrier  shall  be  bound  to  state  or 
show  in  the  bill  of  lading  any  marks,  number,  (piantitv,  or  \veight  which  he  has 
reasonable  ground  for  suspecting,  nor  accurately  to  represent  the  goods  actually  re- 
ceived, or  which  lie  has  had  no  reasonable  means  of  checking. 
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'he  shipper  shall  be  decmu'd  to  have  iruarajiK'cd  to  tho  carrier  the*  accuracy  at 
le  of  shi]>ment  of  the  marks,  number,  (juantity,  and  weight,  as  furnished  by 
.d  the  shipper  shall  indemnify  the  carrier  against  all  loss,  danuuj:e.s,  and  ex))en^es 
or  resuhiiea:  from  inaccuracies  in  suoh  particulars.  The  ri^ht  of  tin*  carrier  to 
denmity  shall  in  no  way  limit,  his  n^sponsibility  and  liability  nnd(T  the  contract 
to  ajiy  person  other  th.ai  tin-  shipper. 

nless  notice  of  loss  or  danva^^e  and  tho  tretua-al  nature  of  such  loss  or  damaa:e 
n in  writin;.:  to  the  carrier  or  his  a*xont  at  the  port  of  discharge;  before  or  at  the 
the  removal  of  the  goods  into  the  cusRxly  of  the  j.ierson  entitled  to  (hdivery 
uiuh*r  the  contract  of  carriage,  saich  removal  shab  be  i>rima  fin  'w  e>’i<lence  ol 
ivery  by  the  carrier  of  th(‘  troods  as  d*‘scrib(‘d  in  the  bill  oi  lading.  iJ  the  loss 
ig<*  is  not  apparent,  the  notice  must  Ix^  'ri\  eii  with  n three  days  of  tin*  delivery 
.(oods.  The  notice  in  writing  will  not  be  admissible  if  tht  stat(^  ot  the  goofls 
the  time  of  their  re<'eipt  lu^cn  aureed  to  he  otlu  rwisc  than  as  stat(xi  in  the 
In  any  event,  the  carrier  and  the  ship  shall  be  discharged  fnnn  alMiabiliTy 
H’t  of  loss  or  damage  unless  suit  is  'orenght  witliin  oiu  year  alter  dcli^'ery  ol 
{Is  or  the  date  when  th(‘  goods  should  have  l)cen  d 'livered. 
e cOvSe  of  any  actual  or  appreheded  loss  or  damage  the  earrier  and  the  rec(dv(a 
\e  all  reasonable  facilities  to  each  other  for  inspecting  and  tallying  the  goods 
.fter  the  goods  are  loaded  the  bill  of  la<ling  to  be  issu(‘d  by  the  carriei*,  nuister, 

\ of  the  carrier  to  the  shipper  sluill.  if  the  shipper  r.o  demands,  be  a •*shi})pe(r' 
adiug:  Pn)i:fkd,  That  if  the  shipper  shall  have  previously  taken  up  any  docu- 
f title  to  such  goods,  he  shall  surrender  the  sann*  as  against  llie  issue  of  tin* 
ed’’  hill  of  lading,  but  at  the  option  of  the  carrier  such  document  of  title  may 
‘d  at' the  port  of  ishipment  by  the  carrier,  master,  or  agent  witji  the  name  or 
of  the  ship  or  ship.s  upon  which  the  goods  have  been  shipped  and  The  date  or 
f shipment,  and  when  so  noted  the  same  vshall.  lor  the  {)urpose  of  this  ])ara- 
be  deemed  to  cotistitute  a “shipped"  l>ill  of  lading. 

Vny  clause,  covenant,  or  agreement  in  a contract  ->f  carriage  relieving  the  (;ur- 
he  ship  from  liability  for  loss  oi'  damage  to,  or  in  connection  with,  goods  arising 
‘gligence,  fault,  or  failure  in  the  duties  and  obligations  provi<led  in  this  sectioii 
iiing  such  liability  otherwise  than  as  provided  in  tliis  act  shall  be  null  and  void, 
jio  effect.  A benefit  of  isuruuce  or  similar  (4au.-e  sliall  be  deemed  to  lx*  a 
relieving  the  carrier  from  liabiliTv. 

1.  (a)  Xtuther  the  carrier  nor  the  ship  shall  be  liable  for  loss  or  damages  arising 
.ling  from  unsea  worthiness  unless  caused  by  want  oi  due  diligence  on  the  i)ari  of 
lier  to  make  the  ship  seaworthy,  and  To  secure  that  the  ship  is  properly  manned, 
•ed,  and  supplied,  and  to  make  the  holds,  refrigerating  and  cool  chambers,  and 
u'  parts  of  the  ship  in  which  goods  are  carried  fit  and  safe  lor  their  reception, 
iiiul  oreservalion  in  acconlance  with  the  provisi(»ns  of  paragraph  (a)  of  section 
leuever  loss  or  damage  has  resulted  from  unseaworthiness  the  burden  of  pro\nig 
‘I'cise  of  due  diligence  shall  be  on  the  carri(M’  or  otlna’  person  claiming  exemption 

this  section.  ^ ^ 

Neither  the  carrier  nor  the  ship  shall  he  responsible  for  loss  or  damage  arising  oi 


:ig  rrom: 
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15. 
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ct.  neglect,  or  default  of  the  master,  mariner,  pilot,  or  the  servants  of  the  car- 

the  navigation  or  in  the  management  of  the  ship; 

ire.  unless  caused  by  the  actual  fault  or  privity  of  the  carrier; 

erils.  dangers,  and  accidents  of  tlie  sea  or  otlier  navigable  waters; 

Ct  Oi  Go{l; 

ct  of  war: 

ct  of  public  enemies; 

rrest  or  restraint  of  princes,  rulers,  or  j)eople,  or  Sfuzure  under  legal  ]irocess; 

uarantine  restrictions:  ^ f*  , . 

ct  or  omission  of  the  shipj)er  or  owner  of  the  goods,  his  agent  or  representatuxe 
'trikes  or  lockouts  or  sto]>page  or  restraint  of  labor  from  whatever  cause,  whether 
or  general: 

lliots  and  civil  commotions: 

having  or  attempting  to  save  life  or  pro])erty  at  s^ja;  ^ 

Wastage  in  bulk  or  weight  or  inherent  defect,  quality,  or  vice  oi  the  goods: 

InsulHciency  of  parking: 

Insidiicienoy  or  inadequacy  of  marks; 

Ibatent  defects  not  discoverable  by  due  diligence;  ^ ^ ^ 

\ny  other  cause  arising  without  the  actual  fault  or  privity  oi  t!m  cainei,  m 
It  fhe  fault  or  neglect  of  the  agents  or  servants  of  the  carrier,  but  the  burden  ol 
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proof  shall  be  on  the  person  claiming  the  beiielil  of  this  exception  to  show  that  neither 
the  actual  fault  or  ])rivity  of  the  carrier  nor  the  fault  or  neglect  of  tlie  agents  or  servants 
of  the  carrier  contributed  to  the  loss  or  damage. 

(c)  The  shi]q)or  shall  not  be  res])onsible  for  loss  or  damage  sustained  by  the  carrier 
or  the  sliip  arising  or  resulting  from  any  cause  without  the  act,  fault,  or  neglect  of  the 
shipper,  his  agents  or  his  servants. 

(d)  Any  deviation  in  saving  or  attempting  to  save  life  or  property  at  sea,  or  any 
reasonable  deviation  shall  not  be'deenied  to  be  an  infringement  or  breach  of  this  act 
or  of  the  contract  of  carriage,  and  the  carrier  shall  not  be  lialde  for  any  loss  or  damage* 
resulting  therefrom. 

(e)  Neither  the  carrier  nor  the  ship  shall  in  any  event  bo  or  become  liable  for  any 
loss  or  damage  to  or  in  connection  with  goods  in  an  amount  beyond  l^lOO  ]>er  juckage 
or  unit,  or  the  e(juivalent  of  that  sum  in  otlicr  currency  tiule.ss  the  nature  and  value 
of  such  goods  have  been  declared  by  the  shi}q>er  l»efore  the  aoods  are  shijtped  and  have 
been  inserted  in  the  hill  of  lading. 

This  declaration,  if  embodied  in  the  bill  of  latling,  shall  be  prima  facie  evidence 
but  shall  not  he  binding  or  conclusive  on  the  carrier. 

l\y  agreement  between  the  carrier,  master,  or  agent  of  the  carrier  and  the  shipper 
anofher  maximum  amount  than  mentioned  in  this  paragraph  may  be  fixed:  Provided, 
That  such  maximum  shall  not  be  less  than  the  ligure  above  named. 

4'he  rate  of  excliange  shall  be  taken  to  be  the  rate  ruling  on  the  day  of  tlie  arrival 
of  the  ship  at  the  port  of  discliarge  of  the  goods  concerned. 

>fi  Neitlaw  the  carrier  nor  tlie  ship  shall  be  res)>onsibie  in  any  e\cnt  for  loss  or 
damage  to  or  in  connection  with  goods  if  the  nature  or  value  thereof  as  shown  in  the 
hill  oUading  has  been  vdllfully  inisstated  by  the  shipper  in  the  bill  of  lading. 

ig)  Goods  of  an  inilammabie.  explosive,  or  dangerous  nature,  to  the  sliipmeut 
wliereof  the  carrier,  master,  or  agent  of  the  carrier  has  not  consented  with  knowledge 
of  their  nature  and  character,  may  at  any  time  l^efon*  discharge  be  laiukyl  at  any 
I>lace  or  destroyed  or  ivuuleretl  innocuous  by  the  carrier  without  compensation  to  l\v^ 
shipper,  and  the  shijiper  of  such  goods  shall  be  liable  for  all  damages  and  e::j)enses 
directly  or  indirectly  arising  out  of  or  resulting  from  such  shipment.  Tf  any  such 
goo<ls  ship)>ed  with  such  knowledge  and  consent  shall  become  a danger  to  the  shi]) 
or  Cargo,  they  may  in  like  manner  be  landed  at  aiiv  place,  or  destro\ed  or  rendered 
iuiiocuous  by  tlie  carriiT,  without  liability  on  the  ]>art  of  the  carrier  except  to  general 
average,  if  any. 

Sk(*.  5.  A carrier  sliall  lie  at  liberty  to  surrender  in  wliole  or  in  pari  all  or  any  of 
his  rights  and  immunities  under  this  act.  provided  such  surrender  shall  be  embodied 
in  the  bill  of  lading  issued  to  the  shipper.  The  ]iro-.  isions  of  this  act  shall  not  be 
applicable  to  charter  parties.  l)ut  ii  lulls  of  lading  are  issued  in  the  case  of  a sliip  under 
a charter  party  they  shall  comjily  with  the  terms  of  this  act.  Nothing  in  this  act 
shall  he  held  to  prevent  the  insertion  in  a hill  of  lading  of  any  lawful  provision  regard- 
ing general  average. 

Sec.  G.  Notwithstanding  the  pro\  kions  of  the  preceding  sections  a carrier,  master, 
or  agent  of  the  carrier  and  a shipper  sliall  in  regard  to  anv  particular  goods  be  at  liberty 
to  enter  into  any  agreement  in  any  terms  as  to  the  respqnsibilitv  and  liability  of  the 
carrier  for  such  goods,  and  as  to  the  rights  and  immunities  of  the  carrier  in  respect 
of  such  goods,  or  liis  obligation  as  to  seaworthiness,  so  far  as  this  stipulation  is  not 
contrary  to  jmblic  ]>olicy,  or  the  care  or  diligence  of  his  servants  or  agents  in  regard 
to  tile  loading, handling,  stowage,  carriage,  custody,  care,  and  discharge  of  the  goods 
carried  by  sea;  Provided.  That  in  this  cass  no  bill  of  lading  has  been  or  shall  be  issued 
and  that  the  terms  agreed  shall  be  embodied  in  a receii>t  which  shall  be  a nonnegotiable 
document  and  shall  be  marked  as  such. 

Any  agreement  so  entered  into  shall  have  full  legal  effect:  ProvIdejP  I hut  this  sec- 
tion shall  not  apply  to  ordinary  commercial  shipments  made  in  the  oi\3inary  course 
of  trade,  but  only  to  othef  shipments  where  the  character  or  condition  of  the  property 
to  be  Carried  or  the  circumstances,  terms,  and  conditions  under  which  the  carriage 
is  to  be  performed  and  such  as  reasonably  to  justify  a special  agreement. 

Se(.x  7.  The  ]wovisions  of  this  act  shall  not  affect  the  rights  and  obligations  of  the 
carrier  under  the  provisions  of  sections  42S1  to  42S9.  iiiclusivix  of  tho  Hevised  Statutes 
of  the  bnite  I States. 

Sec'.  S.  This  act  shall  apply  to  a ! contracts  of  :an*iage  of  goods  l»y  sea  to,  from,  or 
between  ])orts  of  the  Tnited  States  and  its  ]>ossessions  and  between  any  such  ports 
and  foreign  ports. 

Se(\  9.  If  any  manager,  agent,  master,  ov.mer.  or  charterer  of  any  vessel  shall  issue 
a contract  of  carriage  in  violation  of  the  provisions  of  this  act.  or  which  shall  contain 
clauses,  covenants,  or  agreements  v.hich  are  declared  by  j)arugra]>h  di)  of  section  3 
of  this  act  to  he  null  and  void  and  of  no  effect,  or  shall  refuse  to  issue  a contract  of  car- 
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riage  in  accordance  with  the  provisions  of  this  act,  he  shall  be  liable  to  a fine  not 
exceeding  $‘2,000,  to  he  collected  and  disposed  of  in  the  same  manner  as  provided  in 
section  5 of  the  act  of  February  13,  1S93. 

Sec.  10.  This  act  may  be  cited  as  the  carriage  of  goods  by  sea  act. 

(The  following  unofficial  translation  of  a drafi  of  an  international  convention  for  the 
unification  of  certain  rules  relating  to  bills  of  lading  was  ordered  printed  in  the  record 
at  this  point:) 

UnOFFICI.VL  TrAX,SL.\TION  of  the  1)R.\FT  IxrERXATION.AL  ('ONVEXTIOX  FOR  THE 

UxiFiCATiox  OF  Certaix  Rule.s  Relatixg  to  Bills  of  Ladixg,  as  Passed  by 

THE  Diplom.*itic  I xte rx atioxal  Ooxferexce  held  at  Brussels,  17-20  October, 

1922. 

ARTICLE  I. — DEFINITIOXS. 

In  this  convention  the  following  words  are  employed  with  the  meanings  set  out 
below: — 

(«)  “Garrier’’  includes  the  owner  or  the  charterer  who  enters  into  a contra^'t  of 
carriage  with  a shipper. 

(b)  “('ontract  of  carriage”  applies  only  to  contracts  of  carriage  covered  by  a bill 
of  lading  or  any  similar  document  of  title,'in  so  far  as  such  document  relates  to  the  car- 
riage of  goods  by  sea,  including  any  bill  of  lading  or  any  similar  document  as  aforasaid 
issued  under  or  pursuant  to  a charter  party  from  the  moment  at  which  such  bill  of 
lading  governs  the  rights  of  the  carrier  and  of  the  holder  of  the  bill  of  lading. 

(c)  “Goods”  includes  goods,  wares,  merchandises,  and  articles  of  every  kind  what- 
soever excejit  live  animals  and  cargo  which  by  the  contract  of  carriage  is  stated  as  be- 
ing carried  on  deck  and  is  so  carried. 

\d)  “Ship”  means  any  vessel  used  for  the  carriage  of  goods  by  sea. 

(e)  “Carriage  of  goods'”  covers  the  period  from  the  time  when  the  goods  are  loaded 
on  to  the  time  they  are  discharged  from  the  shi]t. 

ARTICLE  II. — BISKS. 

Subject  to  the  provisions  of  Article  VI  under  every  contract  of  carriage  of  goods  by 
sea  the  carrier,  in  regard  to  the  loading,  handlingg  stowage,  carriage,  custody,  care,  and 
discharge  of  such  goods  shall  be  subject  to  the  responsibilities  and  liabilities  and  en- 
titled to  the  rights  and  immunities  hereinafter  set  forth. 


ARTICLE  III. — RESPONSIBILITIES  AND  LIABILITIES. 

1 . The  carrier  shall  be  bound  before  and  at  the  beginning  of  the  voyage  to  exercise 
due  diligence  to — 

(a)  Make  the  shi})  seaworthy. 

(b)  Properly  man,  equip,  and  supply  the  ship. 

(c)  Make  the  holds,  refrigerating  and  cool  chambers,  and  all  other  parts  of  the  ship 
in  which  goods  are  carried  fit  and  safe  for  their  reception,  carriage,  and  preservation. 

2.  Subject  to  the  pro\dsions  of  Article  IV  the  carrier  shall  properly  and  carefully 
load,  handle,  stow,  carry,  keep,  care  for,  and  discharge  the  goods  carried. 

3.  After  receiving  the  goods  into  his  charge  the  carrier  or  the  master  or  agent  of  the 
carrier  shall  on  demand  of  the  shipper  issue  to  the  shipper  a bill  of  lading  showing 
amongst  other  things— 

(f/)  The  leading  marks  necessary  for  identitic  ation  of  the  goods  as  the  same  are  fur- 
nished in  writing,  by  the  shipper  before  the  loading  of  such  goods  starts,  provided  such 
marks  are  stamped  or  otherwise  shown  clearly  upon  the  goods  if  uncovered,  or  on  the 
cases  or  coverings  in  which  such  goods  are  contained,  in  su^h  a manner  as  should  or- 
dinarily remain  legible  until  the  end  of  the  vo’'age. 

(b)  Either  the  number  of  package.^  or  pieces,  or  the  (juantity  or  weight,  as  the 
case  may  be,  as  furnished  in  writing  by  the  shipper. 

(c)  Tlie  apparent  order  and  condition  of  the  goods. 

Provided  that  no  carrier,  master,  or  agent  ol  the  carrier  shall  be  bound  to  state  or 
show  in  the  bill  of  lading  any  marks,  niimla^r,  (juantity,  or  weight  which  he  has 
reasonable  ground  for  suspecting  not  accurately  to  represent  the  goods  actually  re- 
ceived or  which  he  has  had  no  reasonable  means  of  checking. 

4.  Such  a bill  of  lading  shall  be  prima  facie  evidence  of  the  receipt  by  the  carrier 
of  the  goods  as  therein  described  in  accordance  with  rule  3 (c),  (b),  and  (o. 

5.  The  shipper  shall  be  deemed  to  have  guaranteed  to  the  carrier  the  accuracy  at 
the  time  of  shipment  of  the  marks,  number,  quantity,  and  weight,  as  furnished  h\  him, 
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and  the  shipper  shall  indemnify  the  (*arrier  against  all  loss,  damages,  and  expenses 
arising  or  resulting  from  inaccuracies  in  such  particular.^.  The  right  of  the  carrier 
to  such  indemnity  shall  in  no  Avay  limit  his  responsibility  and  liability  under  the 
contract  of  carriage  to  any  person  other  than  the  shipper. 

h.  Unless  notice  of  loss  or  damage  and  the  general  nature  of  such  loss  or  damage  l)e 
given  in  writing  to  the  carrier  or  his  agent  at  the  port  of  discharge  before  or  at  the 
time  of  the  removal  of  the  goods  into  the  custody  of  the  person  entitled  to  delivery 
thereof  under  the  contract  of  carriage,  such  removal  shall  be  prima  facie  evidence  of 
the  delivery  by  the  carrier  of  the  goods  as  described  in  the  bill  of  lading.  !f  the  loss 
or  damage  is  not  apparent,  the  notice  must  be  given  within  three  dux's  of  the  delivery 
of  the  goods.  The  notice  in  writing  will  not  be  admisvsible  if  the  state  of  the  goods 
has  at  the  time  of  their  receijit  l)een  agi'eed  to  be  otherwise  than  as  stated  in  the  notice. 
In  any  event  the  carrier  and  the  ship  shall  be  discharged  from  al!  liability  in  respect 
of  loss  or  damage  unless  suit  is  brought  within  one  year  after  delivervof  the  goods  or 
the  date  when  the  goods  should  have  been  delivered. 

In  the  case  of  any  actual  or  ai)prehended  loss  or  .damage  the  carrier  and  the  n^ceiver 
shall  give  all  reasonable  facilities  to  each  other  for  inspecting  and  tallying  the  goods. 

7.  After  the  goods  are  loaded  the  bill  of  lading  to  be  issued  by  the  carrier,  master,  or 
agent  of  the  carrier  to  the  shipper  shall,  if  the  shipper  so  demands,  be  a '‘shipj)cd'’ 
bill  of  lading,  provided  that  if  the  shipper  shall  have  previously  tak<'u  up  any  docu- 
ment of  title  to  such  goods  he  shall  surrender  the  same  as  against  the  issue  of  the 
^‘shipped”  bill  of  lading,  but  at  the  option  of  the  carrier  such  document  of  title  may 
he  noted  at  the  port  of  sliipment  by  the  carrier,  masTef,  or  agent  with  the  name  or 
name.s  of  the  ship  or  ships  upon  which  the  goods  hax'e  been  shipped  and  the  <late  or 
dates  of  shipment,  and  when  so  noted  the  same  shall,  for  the  purpose  of  this  rule,  be 
deemed  to  constitute  a ‘‘shipped'^  bill  of  lading. 

8.  Any  clausa,  cov^enant,  or  agreement  in  a contract  of  carriage  relieving  the  carrier 
or  the  ship  from  liability  for  loss  or  damage  to.  or  in  connection  with,  goods  arising 
from  negligence,  fault,  or  failure  in  the  duties  and  obligations  provided  in  this  article 
or  lessening  such  liability  otherwise  than  as  provided  in  this  convention  shall  be  null 
and  void  and  of  no  el'fec't.  A benefit  of  insurance  or  similar  (dause  shall  be  deemed 
to  be  a clause  relieving  the  carrier  from  liability. 

• 

ARTICLE  IV.— RlCHTS  AND  IMMUNITIES. 


1 . Neither  the  c'arrier  nor  the  shij)  shall  be  liable  for  loss  or  damage  arising  or  result- 
ing from  uiiseaworthiness  unless  caused  by  want  of  due  diligence  on  the  purl  of  the 
(carrier  to  make  the  shi]i  seaworthy,  and  to  secure  that  tlie  ship  is  properly  manned, 
equipped,  and  supplied  and  to  make  the  holds,  refrigerating  and  cotd  chambers,  and 
all  other  parts  of  the  ship  in  which  goods  are  carried  fit  and  safe  for  their  recejition, 
carriage,  and  preservation  in  accordance  vuth  the  provisions  of  paragrajili  1 of  article  3. 
Whenever  loss  or  damage  has  resulted  from  unseaworthiness  the  burden  of  ])roving 
the  exercise  of  due  diligence  shall  he  on  the  carrier  or  other  person  (daimang  exemp- 
tion under  this  section. 

2.  Neither  the  carrier  nor  the  ship  shall  be  responsible  for  loss  or  damage  arising  or 
resulting  from — 

(c)  Act,  neglect,  or  default  of  the  master,  mariner,  pilot,  or  the  servants  of  the 
carrier  in  the  navigation  or  in  the  management  of  the  ship. 

(h  1 Fire,  unless  caused  by  the  actual  fault  or  jirivity  of  the  carrier. 

in  Perils,  dangers,  and  accidents  of  the  sea  or  other  navigable  waters. 

id)  Act  of  (lod. 

{e)  Act  of  war. 

(/)  Act  of  public  enemies. 

((/)  Arrest  or  restraint  of  princes,  rulers,  or  people,  or  seizure  under  legal  jirocess. 

Ui)  Quarantine  restrictions. 

( i ) Act  or  omission  of  the  shipper  or  owner  of  tlie  goods,  his  agent . or  rejiresentative. 

(j)  Strikes  or  lockouts  or  stoi)page  or  restraint  of  lalior  from  whatever  cause,  wliether 
l>artial  or  general. 

ik)  Riots  and  civil  commotions. 

(/)  Saving  or  attempting  to  save  life  or  property  at  sea. 

(m)  Wastage  in  bulk  or  weight  or  any  other  loss  or  damage  arising  from  inherent 
defect,  finality,  or  vice  of  the  goods. 

I n ) Insufficiency  of  packing. 

io)  Insufficiency  or  iiiadefpiacy  of  marks. 

(/>)  Latent  defetds  not  discoverable  by  due  diligence, 

(f/)  Any  other  cause  arising  without  the  actual  fault  or  indvity  of  the  carrier,  or 
without  tlie  fault  or  neglect  of  llie  agents  or  servants  of  the  carrier,  but  the  bunion  of 
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. • 

^>n>of  sliall  he  on  the  person  clainiiu^  tlie  benelil  of  tliis  exception  to  show  that  neither 
the  actual  fault  or  privity  of  the  carrier  nor  tlie  fault  or  neglect  of  the  agents  or  ser\  ants 
of  the  carrier  contrilnited  to  tlie  loss  or  damage. 

■h  llu'  shipjier  shall  not  he  responsilile  for  loss  or  damage  sustained  bv  the  carrier 
or  the  ship  arising  or  resulting  from  any  cause  with.out  the  act.  fault,  or  neglect  of  tlu' 
shipi'er.  his  agents  or  his  servants. 

4.  .\ny  deviation  in  saving  or  attempting  to  save  life  or  i>ro]>orty  at  sea.  or  any 
reasonable  dex'iation  shall  not  be  deemed  to  be  an  infringement  or  breach  of  this 
convention  or  of  th.e  contract  ot  carriage,  and  the  carricT  shall  not  be  liable  for  anv  loss 
or  damage  resulting  therefrom. 

• Neither  the  carrier  nor  the  shi]>  shall  in  any  event  be  or  lieconie  liable  for  anv 
loss  or  damaire  to  or  in^  comiMclion  with  goods  in  an  amount  beyond  €109  f)(>r  inickage 
\*or  unit.  I'f  the  equivalent  of  that  sum  in  oth  w currencv  mdess  the  nature  ami  value 
of  such  goods  have  bi'cn  deidared  by  the  shi])per  I v'fore  the  goods  are  .shipped  and  have 
be(‘n  inserted  in  tlu'  bill  of  lading. 

This  declaration  if  embodied  in^the  bill  of  lading  shall  be  prima  facie  evidence, 
but  shall  not  be  bindiTig  or  conclusive  on  th(-  carrier. 

By  agreement  between  the  carrier,  master  or  agent  of  the  carrier  and  the  shi]>|)er 
another  maximum  amount  than  mentioned  in  this  paragraph  may  be  fixed,  j)rovided 
that  such  maximum  shall  not  be  less  than  the  figure  above  named. 

The  rate  of  exchange  shall  be  taken  to  be  Ihe  rate  ruling  on  the  day  of  the  arrival 
of  the  ship  at  the  port  of  discharge  of  the  goods  concerned. 

9.  Neither  the  carrier  nor  the  ship  shall  be  responsible  in  any  event  for  loss  or 
damage  to,  or  in  connection  with,  goods  if  the  nature  or  value  thereof  has  been  know- 
ingly misstated  by  the  shipper  in  the  bill  of  lading. 

I . Goods  of  an  inflammable,  explosive,  or  dangerous  nature,  to  the  shipment  whereof 
the  carrier,  master,  or  agent  of  the  carrier  ha.s  not  consented  with  knowledge  of  their 
nature  and  character  may  at  any  time  before  discharge  be  landed  at  any  jilace,  or 
destroyed  or  rendped  inocuous  by  the  carri<?r  without  compensation  to  the  ship])cr 
and  the  shijiper  of  such  goods  shall  be  liable  for  all  damages  and  expenses  directly  or 
indirectly  arising  out  of  or  resulting  from  such  shipment."  If  any  such  goods  shijiped 
with  such  knowledge  and  consent  shall  become  a danger  to  the  ship  or  cargo,  they 
may  in  like  manner  be  landed  at  any  place,  or  destroyed  or  rendered  inocuous  by 
the  carrier  without  liability  on  the  part  of  the  carrier  except  to  general  averahe  if  any. 

ARTICLE  V. 

A carrier  shall  be  at  liberty  to  surrender  in  whole  or  in  part  all  or  any  of  his  rights 
and  immunities  under  this  com  ention,  pro^•ided  such  surrender  shall  be  embodied 
in  the  lull  of  lading  issued  to  the  shipper.  The  provisions  of  the  convention  shall  not 
be  ajiplicable  to  charter  parties,  but  if  bills  of  lading  are  issued  in  the  case  of  a ship 
under  a charter  party  they  shall  comply  with  the  terms  of  this  convention.  Nothing 
in  this  convention  shall  be  held  to  prevent  the  insertion  in  a bill  of  lading  of  anv 
lawful  provision  regarding  general  average. 


ARTICLE  VI. SPECIAL  COMUTIOXS. 

Notwithstanding  the  provisions  of  the  preceding  articles,  a carrier,  master,  or  agent 
of  the  carrier  and  a shipper  shall  in  regard  to  any  particular  goods  be  at  liberty  to 
enter  into  any  agreement  in  anv  terms  as  to  the  responsibility  and  liability  of  the  carrier 
for  such  goods,  and  as  to  the  rights  and  immunities  of  the  carrier  in  res]  >ect  of  such  goods, 
or  his  obligation  as  to  seaworthiness,  so  far  as  this  stipulation'  is  not  contrary  to  public 
policy,  or  the  care  or  diligence  of  his  serA  ants  or  agents  in  regard  to  the  loading,  han- 
dling,  stowage,  carriage,  custody,  care,  and  discharge  of  the  goods  carried  by  sea, 
provided  that  in  this  case  no  bill  of  lading  has  been  or  shall  be  issued  and  that  the 
terms  agreed  shall  be  embodied  in  a receipt  which  shall  be  a nonnegotiable  document 
and  shall  be  marked  as  such. 

Any  agrei'ment  .so  entered  into  shall  have  full  legal  effect. 

ITovided  that  this  article  shall  not  a])ply  to  ordinary  commercial  .shijunents  made 
in  the  ordinary  course  of  trade,  but  only  to  other  sliipments  where  the  character  or 
condition  of  the  juopertv  to  <h“  carried  or  the  circumstances,  terms  and  conditions 
under  which  the  carriage  is  to  be  {)erformed  are  such  as  rea.sonablv  to  justifv  a special 
aiiTeenu'iit. 


ARTICLE  VII.^I,I.Mrr.\.TIO.\S  ON  THE  VPPLICATtON  OF  TIIE.SE  RULES. 

-Nothing  herein  contaiued  .shall  ])revcnt  a carrier  or  a shi[)per  from  entering  into 
any  agreement,  sti{>ulatiou,  condition,  reservation,  or  exemption  as  to  the  res])onsi- 
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bility  and  lialiility  of  the  carrier  or  the  shij)  for  the  htss  or  damage  to.  rtr  in  connection 
with',  the  custody  and  care  and  handling  of  goods  prior  to  the  loading  on,  and  sub- 
.sequent  to,  the  di.scharge  from  th.e  shij)  on  which  the  goods  are  carried  by  .sea. 

ARTICLE  VIII. LIMITATIO-N  OF  LIAKILITV. 

The  ju-ovisious  of  this  convention  shall  not  affect  the  rights  and  oldigation.s  of  the 
carrier  untler  any  .statute  for  the  time  luung  in  force  relating  to  the  limitation  of  the 
liability  of  owner.s  of  sea-going  ves.sels. 

ARTICLE  IX.— -VPPLICATION  OF  THE  CONVENTIO.V. 

The  jirovisions  of  this  (onvontion  shall  ajijily  to  all  bills  of  lading  issued  in  any 
n!  the  contracting  States. 

The  CiiAiR.M.vx.  If  you  will  give  me  your  attention.  1 will  outline  the  pnrj)o>e  ol  the 
bill  as  it  is  viewed  by  its  ]'io])onents. 

On  .Inly  IS- 20.  1921.  the  Sul>cominit1ee  on  Marine  In.'urance  of  the  Committee  on 
the  Merchant  Marine  and  Fisheries  held  hearings  on  the  subject  of  ocean  lulls  of  lading, 
witli  particular  reference  to  the  ])roblem  of  theft,  ])ilferage.  nondeliver.v,  breakage, 
and  so  forlh.  of  exjiort  and  import  shipments.  The  subject  of  ocean  bills  of  lading  is 
of  vital  importance  to  American  shiiijiers,  shi])  o])erator.s,  marine  umierwriters.  and 
luinkers.  ,\11  of  the.-’e  intere.sts  a])j)eared  at  the  aforementioned  hearing,  through 
their  accredited  reDrevsentatives,  and  pre.sented  their  views  fully  and  fraakly.  The 
te.stimony  at  this  hearing  clearly  indicated  that  many  American  shipjung  and  under- 
writing iiitere.sts  were  totally  out  of  sympathy  with  the  usual  forms  of  bills  of  lading 
u.sed  in  our  iilternational  trade. 

Shortly  following  this  hearing,  the  so-called  The  Hague  Mules,  1921 . relating  to  bills 
of  lading,  were  announced.  Tatter,  a revision  of  the.-=e  rules  was  annomiced  under  the 
title  of  file  Hague  Rules.  1922.  < >n  ( fctolier  t»-l  1 , B»22  tliese  rules  were  amended  at 

the  London  Conference  of  the  Comite  Maritime  Internationale,  and  on  October  17-2(i 
were  further  amended  and  jatsi^ed  at  tlie  Diplomatic  International  Conference  held  at 
Bru.ssels.  ■ ' 

11.  K.  14  I (■)(!.  the  bill  before  us  for  consideration,  is  a copy  of  the  rules  as  adojited  at 
the  Bru.-^'els  Conference.  It  virtually  follows  the  form  in  which  the  rules  were  an- 
nounced to  us,  the  language  being  clianged  but  slightly  in  order  to  conform  to  our 
legislative  usage.  I should  call  attention,  however,  to  one  important  iirinter's  error; 
on  jiage  S,  line  12.  the  ligures  ‘'^^lOO’'  should  read  " < 100.” 

Numerous  parties  Nutally  interested  in  the  subject,  representing  both  proponents 
and  opponents  of  the  Brussels  rules,  have  requested  and  urged  that  a public  hea-ing 
with  respect  to  these  rules  be  granted  by  this  committee  at  this  particular  tiine. 
II.  M.  141(19  was,  therefore,  introduced  b.y  request  to  serve  as  a basis  for  such  a hearing, 
thus  giving  all  interests  an  opportunity  to  express  their  views.  1 Trust_  that  the 
pros  and  cons  of  the  rules  in  question  may  be  thoroughly  presented  at  this  time.  Me 
want  all  the  enlightment  po.ssible  on  this  subject,  and  I trust  that  this  hearing  may 
serve,  should  \ital  differences  of  opinion  arise,  to  enable  conflicting  viewpoints  to 
be  ironed  out  to  the  satisfaction  of  all  who  are  interested  in  the  welfare  of  American 
shipping  and  foreign  trade. 

In  conducting  this  hearing,  we  will  first  have  the  supporters  of  the  bill  heard; 
then  the  opponents  of  the  bill  will  have  an  opportunity  to  present  their  side.  1 am 
willing  to  devote  all  the  time  that  is  nece.ssary,  lioth  <lay  and  evening,  if  necessary, 
to  have  this  matter  fully  presented,  so  that  nobody  will  be  delayed  here,  as  1 under- 
stand a numVier  of  jieople  have  come  from  different  parts  of  the  country  to  attend  the 
hearing. 

Mr.  Bland.  It  is  not  expected  to  pass  the  bill  at  this  .se.ssion  is  it,  Mr.  Chairman? 

The  ('iiAiK.MAN.  I did  not  catch  that. 

Mr.  Bland.  1 say  is  it  hoped  to  pass  the  bill  at  this  ses.sion  of  Congress? 

The  Chairman.  1 would  not  like  to  say  it  will  pass;  I can  not  tell  you.  1 would 
answer  that  probably  we  miglit  get  it  through  the  House,  but  the  Senate  is  an  uncertain 
body,  as  everyone  knows. 

l\fr.  Rosenui.oom.  In  other  words,  it  is  a deliberative  liody. 

The  Chairman.  It  takes  the  two  branches  of  the  legislature  to  make  laws,  with  the 
approval  of  the  President,  -\fter  we  do  the  work  of  getting  legislation  ready,  then  it 
has  to  go  over  to  the  Senate  and  they  have  to  pore  over  it,  and  1 would  not  like  to  say 
that  there  would  be  a law  passed  at  this  session. 

Mr.  Bland.  It  has  to  run  the  gauntlet  of  senatorial  courtesy. 

The  Chairman.  1 have  nothing  to  do  with  that  and  do  not  undertake  to.  but  1 try 
to  get  along  with  this  House  as  far  as  I can.  Sometimes,  I find  trouble  over  here, 
but  that  does  not  liother  me. 

I will  call  Mr.  Beecher  as  the  first  witness  on  the  bill. 
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STATEMENT  OF  MR.  NORMAN  B.  BEECHER,  SPECIAL  ADMIRALTY 
COUNSEL,  UNITED  STATES  SHIPPING  BOARD. 

• I have  been  asked  to  make  a statement  in  regard  to  this  bill,  exi)lain- 

ing  tlie  provisions,  and  to  make  some  remarks  in  regard  to  what  was  done  abroad  and 
Mhat  we  have  put  into  this  bill,  and  I am  speaking  entirely  in  my  individual  ca- 
pacity and  not  as  a representative  of  the  Shipping  Board,  which  though  very  much 
interested  in  the  subject,  desires  to  haye  the  benefit  of  this  hearimr  l)efore  expressing 
Its  official  views  to  the  committee.  ' ^ 

Before  the  conferences  abroad,  to  ^vhich  the  chairman  has  referred,  the  Shippino- 
Board  had  hearings  at  which  many  of  the  gentlemen  present  attended,  and  had  the 
oenent  oi  much  testimony  and  many  suggestions,  which  were  made  at  that  time. 
It  beueves  it  will  derive  eipial  benefit  from  the  present  hearings,  and,  later,  after  con- 
sideuiifi;  everythin^  that  is  presented,  it  will  tormiilate  its  own  views. 

1 am  also  not  here  to  sj)eak  as  a representative  of  the  State  Department,  ulthou<.di 
appointed  by  the  State  Department  to  represent  the  United  States  at  the  conference 
at  Brussels,  1 signed,  together  with  .Judge  Hough  (the  other  delegate  of  the  United 
States)  the  protocol  wherein  we  agreed,  along  ivith  the  delegates  of  the  other  mari- 
tnne  nations,  to  recommend  to  our  respecti\'e  governments  the  initting  into  el'fer-t 
ol  the  rules  there  adopted  for  the  carriage  of  g.  mds  by  sea.  The  State  I iepartmeni  lias 
as  yet  not  made  pulihc  the  report  of  the  delegates  and  the  result  of  their  a-tion  and 
has  not  lai^  the  matter  before  the  Senate.  I assume  that  will  be  done  in  due  ( ..mse. 

M\  iinderstanding  is  that  all  of  the  dijilomatic  documents  are  not  vet  even  in  the 
])os.«es.sion  ot  the  State  Department.  For  e>am]de.  the  proves  verbal  or  reporte  do 
conierence  that  was  made  a part  of  the  jirotocol  which  we  sigiu-d.  has,  J believe,  not 
as\et  airited  from  Brussels.  1 mention  thai  because  1 observe  in  some  quarters  a 
tendency  to  criticize  the  State  Dejiartment.  .Uthough  1 have  not  l>een  asked  bv  the 
State  Department  to  defen  1 it,  I think  it  is  only  fair  to  give  that  explanation. 

Aow  this  bill  (H.  R.  ]4l(j(j),  in  general,  is  simply  taken  from  the  language  of  the 
rules  ^ adopted  at  Brussels,  changing  the  words  and  the  form,  slightly,  to  conform  to 
an  ordinary  ]iiece  of  American  leyislatioii.  ^ 

Just  very  briefly,  for  the  record,  althou^h'l  imagine  every  one  here  is  awar<*  of  it 
these  rules  are  the  descendant  of  the  original  Hague  rules,  Vj21,  which  were  hrou^dit 
to  America  more  than  a year  ago  and  have  been  the  subject  of  much  discussion  and 
coiitroyersy  ever  since.  There  were  a great  many  objections  raised  to  those  original 
rules,  in  which  the  Shipping  Hoard  shared  and  I ])ersonally  shared  and,  as  a result  of 
the  many  American  criticisms  and  of  the  criticisms  of  a certain  grou]>  of  the  I^ritisli 
shippers,  certain  modifications  were  made  which  went  far  to  meet  the  ohiections  that 
had  been  raised  both  here  and  abroad. 

^hus  modified,  were  the  subject  of  the  hearings  which 
the  . hi])])ing  Hoard  held  on  Sejitember  20-21  of  the  past  year.  There  were  a «>reat 
many  suggested  changes  at  that  hearing.  I ihink  the  general  atmos]>here  was^^that 
01  a desire  to  have  such  rules  internationally  adopted,  with^’such  amendments  sm^- 
geste  1 as  could  be  obtained;  but  the  general  sentiment  was  it  was  hoped  that  tlfe 
delegates  of  the  I nited  States  would  not  return  without  any  rules  whatever. 

no  endeavored  to  carry  out  that  policy  as  thus  outlined,  and  wo  were  succ<>ssful. 
first  111  I.ondon,  in  securing  a great  many  modifications  of  the  rules  on  points  wliich 
had  beon  objected  to,  clearing  up  difficulties  ol  one  sort  or  another.  For  examjile,  the 
prohil)ition  of  benefit  of  insurance  clauses  which  w'c  secured  was  one  wdiicliNhe 
sliippers  and  possibly  the  underwriters,  even  more  than  the  shipjiers,  were  extremely 
anxious  to  liave  secured.  We  also  were  able  to  secure  some  modifi(‘ations  in  line 
with  the  criticisms  of  the  shipowmers. 

At  Hrussels  the  rules,  as  thus  amended  at  the  meeting  of  the  Fomite  Maritime 
intcTiiationale  at  London,  were  further  considered  and  some  additional  modifications 
niaile  in  them.  \\  hile  it  is  true  that  all  of  the  suggestions  made  by  everyone  interested 
in  the  subject  were  not  carried  out,  it  is  of  course  also  true  that  sucli  a thing  was  not 
to  be  expected,  and  in  an  international  meeting  comjiosed  of  rejm\sentatives  of  24 
maritime  nations  to  expect  that  the  delegates  of  the  United  States  could  secure  e\'en* 
ainendment  and  have  the  rules  read  jirecisely  us  they  would  like  was  something  that 
was,  ol  course,  im])ossible.  We  feel,  howevir,  that  we  were  successful  to  a very 
consideral)le  extent,  and  as  a result,  as  I sai-I  before,  the  delegates  of  the  Unitoil 
» tates,  along  with  the  delegates  of  all  the  other  23  nations,  signed  an  agriMuntuit  to' 
ret^mrnend  to  their  Ciovernmonts  the  putting  suto  effect  of  thcvse  rules. 

Keturning  to  the  l)ill  that  has  l>eeii  introduced  for  that  purpose,  the  first  point  I call 
attention  to  is  on  jiage  1,  paragra]>h  (b)  of  section  1.  That  paragrapli  provides  that  a 
contract  ol  carriage,’  as  used  in  the  act,  shall  apply  to  a bill  of  lading  issued  under  a 
c larter  j>aity  Iroin  the  moment  at  which  sucli  hill  of  lading  governs  the  rights  of  the 
carrier  and  tlie  liolder  of  the  bill  of  lading. 
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The  purpose  of  that  is  to  allow  the  charter  party,  where  bills  of  lading  remain  only 
in  the  hands  of  the  original  charterer,  to  be  unaffected  by  the  rules.  It  i.s  only  when 
the  bills  of  ladinja:  under  charter  parties  have  passed  into  other  hands  than  those  of 
the  original  charterer  that  the  rules  are  to  apply.  We  believe  that  that  is  the  right 
thing  to  do.  The  Harter  Act  itself  is  not  applicable  to  charters,  but  from  the  inter- 
national point  of  view  it  was  absolutely  essential  to  agree  upon  this,  because  the  Scandi- 
na\'ian  countries  .were  extremely  anxious  to  preserve  their  rigRts  of  issuing  their  chartin' 
parties  unrestricted  by  the  rules. 

Mr.  Hlanu.  Would  it  be  convenient  for  you  to  point  out  the  changes  in  existing 
law  as  we  go  along— the  changes  that  are  proposed  to  be  made? 

Mr.  Bkecher.  I will  endeavor  to  do  so;  but  I am  afraid  1 will  be  rather  imix-rfect, 
and  must  ask  the  indulgence  of  the  committee  as  I have  just  gotten  u]>  from  a sick 
bed  and  will  have  some  difficulty . 

I next  call  attention  to  paragra])h  e of  section  1,  lines  9 to  11,  pagt'  2,  juoviding  that 
these  rules  shall  cover  only  the  period  while  the  goods  are  on  board  ship.  It  has  la*en 
clarified  from  the  language  of  the  rules  formerly  under  consideration.  It  has  not,  as 
was  desired  by  many  American  shippers,  been  broadened  so  as  to  cover  the  entin- 
jieriod  while  the  goods  are  in  the  passession  of  the  carrier,  as  does  the  Harter  Act. 

Mr.  Roseshloom.  Does  that  change  the  presinit  law? 

Mr.  Beecher.  It  changes  thr>  jiresent  law  with  u'spect  to  the  period  while  the  goods 
are  on  hoard  ship. 

Mr.  Rosenbi.oo.m.  That  is  the  only  thing  it  could  change.  Does  the  present  law 
provide  that  when  it  is  delivered  at  the  dock  the  carrier  becomes  responsible? 

Mr.  Beecher.  Yes. 

Mr.  Rosenbloom.  And  this  change  relieves  them  from  the  responsibility? 

Mr.  Beecher.  Xo;  it  does  not  relieve  them  from  that  responsibility;  it  leavvs 
them  under  the  same  responsibility  as  they  are  to-day,  }>rior  to  the  lading  on  board, 
but  proposes  an  additional  and  higher  responsibility  or  liability  when  the  goods  an- 
aetually  placed  on  board.  So  that  the  law  as  it  is  to-day  is  amended  only  so  as  to 
make  it  more  stringent  upon  the  carrier  than  under  the  existing  law.  What  many 
Ani')‘rioan  shijjpers  desired  (and  at  the  time  1 sympathized  with  them  and  sought  to 
have  it  carried  out),  was  that  these  rules  should*  apply  to  the  entire  period  while  the 
goods  were  in  the  hands  of  the  carrier;  but  I found  that  was  impossible  if  we  were  to 
secure  international  uniformity  and  the  reasons  given  ha^■e  convinced  me  that  the 
objections  of  the  other  nations  are  well  founded. 

The  point  is  this,  that  if  these  rules  are  made  applicable  to  the  period  after  the 
goods  have  been  discharged  from  the  ship  or  before  they  are  loaded  upon  the  ship, 
the  steamship  company,  the  carrier,  which  may  have  and  frequently  does  have  a large 
and  elaborate  system  of  warehouses,  is  placed  at  an  ini])ossible  competitive  disadvan- 
tage with  his  neighbor  warehouseman  who  is  under  no  such  restrictions.  In  other 
words,  if  the  warehouseman  who  is  not  also  a carrier  is  able  to  do  what  is  commonly 
the  case,  issue  a receijH  at  owner’s  risk  and  with  a valuation,  if  you  please,  of  20  shillings 
per  package,  it  is  obvious  he  has  a tremendous  advantage  over  the  steamship  com])any 
if  the  steamship  com])auy  is  compelled  to  assume  the  obligations  imposed  by  these 
rules — the  higher  degree  of  responsibility  and  the  higher  limit  of  liability.  It  may  be 
thought  .strange  tliat  the  shippers  or  the  owners  of  the  goods  would  prefer  the  other 
system,  but  apparently  they  do,  and  I can  see  a gootl  reason  for  it,  because  the  con- 
tract or  the  receipt  of  a well-run,  responsible,  warehouse  company  “at  owner's  risk” 
and  at  no  liability  may  often  be  far  more  valuable  than  a receijit  with  the  most 
stringent  provisions  issued  by  a company  of  le.ss  responsible  characier.  And  obviously, 
of  course,  the  company  that  issues  the  receipt  at  owner’s  risk,  and  so  on.  can  charge 
a much  lower  rate  for  storage  than  the  company  that  issues  a recei])t  subject  to  these 
obligations.  For  those  reasons  it  was  found  impossiljle  to  have  the  rules  cover  any 
period  other  than  while  on  board  ship. 

Mr.  Bland.  What  liability  is  not  covered  by  the  phrase  “at  ownef's  risk”? 

Mr.  Beecher.  What  liability  is  not? 

% 

Mr.  INLAND.  Is  the  liability  entirely  at  the  risk  of  the  owner? 

Mr.  Beecher.  Perhaps  Mr.  Englar  could  tell  you  just  how  that  is. 

Mr.  Bland.  I won’t  go  into  that  then;  I will  withdraw  that  question. 

Mr.  Beecher.  In  general,  it  would  relieve  the  warehouseman  of  every  liability. 
Of  course  in  America  we  do  not  have  that  situation,  because  under  the  warehousing 
acts,  I take  it,  “at  owner's  risk’’  is  not  xiermissihle : I mean,  our  wareliouaes  are  lia- 
ble for  the  exercise  of  reasonable  care. 

Mr.  Bland.  I suppose  the  warehouseman  is  relieved  from  evei\vlhing  except  gross 
negligence. 

Mr.  Beecher.  1 suppose  that  would  at  least  he  true  under  your  .suggestion.  At 
the  hearings  of  the  Shij>ping  Hoard,  before  we  went  abroad,  reali/iim  the  difiiculties 
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there  would  he  in  atfeinptinsj  to  s(>cure  wliat  wo  were  asked  to  secure,  uauiely,  the 
a{)plication  of  tlie  rules  to  the  entire  period  while  tlu*  "oods  w(*re  in  llie  carrier's 
hands.  1 asked  the  frentlemen  who  were  ef-pecially  urgi-ng  that  whether  tliey  v/ould 
be  satislied  if  it  was  entirely  clear  that  the  Harter  Act  remained  in  full  force  and 
effect  as  to  all  ]*eriods  of  time  not  covered  l)y  the  rules,  and  they  said  tliev  would. 
Apppently  they  had  a fear,  if  the  rules  were  adojded  i;i  tin*  fonn  they  were,  ihat 
it  might  be  held  to  amdunt  to  a repeal  of  Hie  IIarU*r  Act  as  to  the  jieriod  before  and 
aft(*r  the  goods  were  on  shitiboard.  Xow,  in  this  bill  it  has  been  attempted  to  insure 
that  the  proyisions  of  the  Harter  Act  are  unaffected,  becau.se  there  has  lieen  omitlcd 
that  section  of  the  rules  or  that  article  of  the  rules,  article  7,  which  in  terms  gave  the 
carrier  and  the  shipper  permission  to  enter  into  any  agreement  they  saw  lit  as  to  the 
period  before  or  after  the  goods  were  on  board  ship"  We  tlierefore  haye  left  the  Har- 
ter Act  in  full  force  and  effect,  excep't  as  t*i  that  ]x*riod  of  time  while  the  i?uods  are 
on  ijoard  shij),  as  to  which  period  of  time  the  rules,  in  so  far  as  they  an*  in  conllict 
with  the  Harter  Act,  would  necessarily  modify  the  Harter  Act.  as  "being  the  latest 
expression  of  the  will  of  Congress. 

Mr.  Bl-vnu.  The  Harter  Act  limits  the  liability  to  the  ship,  does  it  not'.’ 

.Mr.  Beecher.  .\o;  the  Harter  Act  prohibits  the  carrier  from  inserting  proyisions 
relieying  himself  from  liability  for  negligence.  It  is  that  particular  portion  that 
was  important  there. 

I call  attention  next  to  the  proyisions  of  sei*tion  :-5.  paragraph  ( F).  line  12.  on  paste  4. 
of  the  bill.  This  is  the  notice  of  claim  dame  and  1 think,  as  it  has  been  modilieil  at 
the  meetings  abroad,  that  it  complies  with  i*very  possible  need  or  even  desire  of  the 
shippers.  From  the  yiewpoint  of  the  ship  o\vne"r.  1 can  see  that  it  is  subject  to  criti- 
cism as  not  affording  the  jnotection  agaiiist  fraudulent  claims  which  perliaps  he  should 
haye;  but  the  modifications  which  ha\e  Ixen  made  abroad  only  strike  out.  in  the 
first  line,  the  notice  of  claim  of  loss,  so  tluit  it  now  reads  •‘Unle.ss  notice  of  loss  or 
damage.  ’ thereby  making  it  not  es.sential  to  give  a formal  notice  of  claim,  and  the 
change  in  line.s  19  and  20,  where  the  additic  n of  the  words.  “If  the  loss  or  damage  is 
not  apparent,  the  notice  must  be  given  within  three  days  of  the  delivery  of  tin*  getods. " 
allowing  the  shipper,  in  cases  of  nonappan  nt  damage,  to  hav'e  tliree  days  after  he 
has  removed  the  goods  within  which  to  investigate  and  to  notify  the  carrier,  if  he 
finds  any  damage. 

.Mr.  Ko.se.nbi.oom.  After  the  consignee  removes  the  goods  from  the  custotly  of  the 
carrier — suppose  he  does  not  ascertain  his  damage  within  three  days,  is  it  intended 
here  to  estop  any  recovery  for  the  damage  he  might  have? 

Mr.  Beecher.  Not  at  all.  That  is  the  point  in  vv'hich  this  notice  of  claim  clause 
is  so  valuable  from  the  point  of  view  of  the  shi])])er.  So  far  as  I know,  under  all 
])revious  bills  of  lading  and  claim  clauses  of  this  sort,  the  effect  of  the  failure  of  the 
shipper  to  give  the  notice  required  has  been,  as  you  say.  to  estop  him  from  recovery. 
.\11  of  that  has  been  vvdped  out  now  in  this  clause. 

Mr.  Bi..\xd.  Suppose  it  is  a concealed  loss  and  not  discovered  until  after  the  ex- 
iviration  of  the  three  days? 

Mr.  Beecher.  .Vll  right;  in  that  case,  whar  is  the  result?  He  can  recover  just  the 
same  from  the  carrier.  lender  previous  bilh  of  lading,  commonly  in  use,  he  could 
not  recover  with  such  a claim  clause  if  he  had  failed  to  .give  the  notice  recpiired;  but 
here  the  only  effect  of  his  failing  to  give  the  notice  of  the  claim  is  that  the  carrier 
has  the  benefit  of  a ynima  facie  presumption  that  he  has  deliv'ered  the  .goods  in  good 
order.  .All  the  ship])er  then  has  to  do  is  to  prove  the  fact  they  were  in  bad  order 
vvhen  the  carrier  delivered  to  him  and  he  recovers,  notwithstanding  his  failure  to 
give  the  notice  of  claim. 

Mr.  Rosexbloo.vi.  I do  not  see  how  you  reconcile  that  with  the  language  “If  the 
los.s  or  damage  is  not  apparent,  the  notice  must  be  givron  within  three  days  of  the 
deliv'ery  of  the  goods.”  Would  not  that  word  “must”  estop  him  from  setting  uj)  a 
claim  after  thr^e  days? 

Mr.  Beecher.  No:  I think  not.  Congressman:  because  that  simply  means  he  must 
give  it  within  three  days,  othervvdse  what  will  happen,  w'hat  this  ])rovides,  is  that 
such  reinov'al  will  be  pnma  facie  evidence  of  the  delivery  by  the  carrier  of  the  goods 
as  described  by  the  bill  of  lading.  That  is  the  penalty  of  not  comj)l\’ing  with  the 
“must.” 

Mr.  Perlman.  That  is  not  quite  clear,  Mr.  Beecher.  I think  vrou  are  giving  prac- 
tically a statute  of  limitations  of  three  days. 

Mr.  Rosenbloom.  Yes;  you  fix  a limitation  of  three  days.  In  other  words,  here  is  a 
jobber  who  receives  large  consignments  from  abroad;  he  may  have  no  occasion  to  open 
any  of  them  for  six  modths,  until  they  are  sent  on  to  the  ultimate  consumer,  out  in 
Kansas  City,  for  instance,  and  then  it  is  discovered  they  are  damaged.  This  language, 
in  my  opinion,  would  estop  him  from  making  claim. 
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Mr.  Beecher.  If  vour  construction  is  correct,  it  must  be  changed:  but  it  is  curious 
(and  1 can  see  the  force  of  your  point)  that  these  learned  delegates  of  the  24  nations  en- 
'"'aged  at  Brussels  never  conceived  of  thaf  point.  That  is  something  which  I think 
coiild  readily  be  changed  by  simply  inserting  this  clause  wdth  the  preceding  clause. 

Dir.  Perlmax.  Yes:  that  would  lielp  it. 

Mr.  Campbell.  Then  you  break  away  from  the  convention. 

Mr.  Beecher.  Mr.  ('ampbell,  it  is  not  my  understanding  that  the  obligation  of  the 
sev'eral  nations  is  to  adopt  the  rules  with  absolute  verbal  literacy,  btit  that  they  are 
under  obligations  to  change  none  of  the  priTiciples  of  the  rules.  I f it  is  a mere  question 
of  putting  one  clause  where  it  obviously  belongs,  so  as  to  make  it  entirely  clear  under  the 
laws  andlegal  interpretations  of  a partietdar  country  that  if  means  what  the  convention 
intended  it  to  mean.  1 do  not  under.riand  that  there  is  any  prohibition  on  any  of  the 
international  committee  that  would  interfere  with  it. 

Mr.  C.vMPiiKi.L.  Then  you  Invak  the  uniformity.  be<'ause  you  would  m-t  have  the 
.•-ame  interpretation  iiv  ihe  courts  cf  iwo  clauses  that  an*  differently  worded. 

Mr.  Bee('1!ER.  You  can  only  do  it  to  the  best  of  your  abilitv  ami  of  couixe  you 
would  not  hav(*  uniformity  with  the  c!au*-nv  wordeti  in  piecisely  the  same  way.  because 
the  courts  of  the  ditfereuT  nations  may  imerpret  tlietn  differently  and  undoid)tedly 
tl'.e,-  will  to  a certain  t'Xtent,  So  that  there  will  be  and  alwav,*^  has  been  a certain 
amount  of  nonuniformity  and  1 think  we  are  oidy  liable  to  d.o  what  we  can  to  ( arry 
(tut  the  s])irit  of  tin*  convention. 

Pekim  s\.  \nd  von  sav  tin*  s)>irit  was.  when*  damage  was  not  a]i]  arent.  that, 
instead  of  haring  to  irive  the  notice  immediiateiy  upon  removal,  three  days  shall 

be  allowed?  . - . . , 

Mr.  Bee(’heh.  (,)nite  right.  li  was  a clause  insist<*d  on  and  asked  for  by  the  hrcTich 

in  the  int(*reets  of  their  shipt)ers. 

Mr.  Rc.sexiu  (H)M.  It  is  ch*arly  not  in  the  interest  of  the  shippers. 

Mr.  Beecher.  < >f  course,  as  you  inter]'ret  it.  it  will  be  tremendously  in  the  iinere.st 
of  ihe  .ddpow ti(*rs:  but  it  was  not  ,co  assumed  and  it  never  occurred  to  auvbod.y  that 
it  could  have  the  other  int(*rprelation.  That  shows  one  <>f  th(*  benefits  of  hearings 
like  this. 

Mr.  Pekim.w.  Would  not  that  change  lie.  after  the  word  ••carriage”  m line  !fi. 
.simply  to  .sav.  “Norici*  shall  be  given  within  three  (’ays  where  the  loss  or  damage  is 
not  ajq  areni."  and  then  to  use  ihe  words  ‘•such  removal  or  failure  to  give  notice 
rhall  be  jirima  facie  evidence,"  and  so  on? 

Mr.  Beecher.  We  know  what  we  want  and  it  is  a matt(*r.  1 think,  for  the  hill- 
drafiing  servici*,  which  d(H*s  these  things  so  weli.  to  put  that  into  shaj>e.  But  1 ward 
to  emphasize  tlie  facx  tliat  no  hinger  can  an\'  shifiiter  be  baiTed  of  his  recovery  by  his 
failure  to  make  claim.  It  is  true  that  if  he  does  not  hring  suit  within  a year  and 
tliere  is  a change  which  wa,s  ma'le  at  Brn.ssels.  and,  one  of  the  tew  changes  which  are 
favorable  to  the  shijiowner).  he  can  not  reco^•er.  But  even  those  who  were  most 
strongly  advocating  tin*  ,shi])pers'  imerests  were  not  inclined  to  pre,«s  too  slrcngly 
their  original  insistence  iqum  a limitation  of  two  y(*ars.  It  is  recogmiz(*d  that  in 
matters  of  the  .sea  the  ditiienlties  of  ]>reserving  evidence  are  iidinitely  greater  and 
different  from  what  th(*y  are  on  land,  and  it  was  almost  unanimously  f<*lt  rluu  all 
honest  claims  could  he  ]iresented  and  taken  care  of  and,  if  not  dis])osed  of  .sati.sfac- 
torilv.  that  suit  eoiild  lie  brought  within  a period  of  one  year,  and  the  trve-year  limi- 
latiiui  Avoidd  inure  chielly  to  the  benefit  of  those  who  wanted  to  lake  advantage  of 
the  carrier,  rather  than  of  those  who  were  ready  inured. 

Mr.  Perlmax.  Will  von  explain  lines  20.  21.  22.  and  22.  beginning  at  tin*  end  of 
line  20,  “The  notice  iii  writing  will  not  be  admis.sible  if  the  state  of  the  gotKls  has  at 
the  time  of  their  receijit  been  agreed  to  be  othervvi.se  than  as  stated  in  the  notice. 

Mr.  Beecher.  1 have  a little  diffieulty  in  regard  to  that.  I am  .sorry  Judge  Hough, 
wdio  was  chairman  of  the  sous  commi.s.sion  or,  in  other  w’ords,  the  suheommittee  that 
had  charge  of  these  rules  at  the  Brussels  conference,  w'hich  then  rejrorted  to  the  plenary 
session,  did  not  ajipi'ar,  because  he  could  undouhtedly  better  exjilaiii  that  than 
I can. 

-Mr.  Rosexbloom.  Is  he  connected  with  the  Shipping  Board? 

Mr.  Beecher.  He  is  a ITiitod  States  cir<*uit  judge  in  New  York. 

Mr.  Ro.skxhloom.  He  w’as  appointed  as  a member  of  the  commission? 

Mr.  Beecher.  He  was  appointed,  as  I say,  by  the  President  to  represent  tlu*  United 
States.  Jlie  Shipping  Board  had  no  representation  at  Brussels;  that  was  a dijiloraatic 
conference. 

Mr.  Perlmax.  What  do  you  think  that  means,  Mr.  Beecher? 

Mr.  Beech FR.  My  understanding  of  this  is  that  if  the  .shipper,  when  he  receives 
his  goods,  agrees  bv  his  receipt,  or  otherwise,  that  the  goods  are  iindainaged,  he  will 
not  lie  permitted  thereafter  to  serve  a notice  asserting  that  they  are  damaged  and 
secure  the  benetit  of  that  notice. 
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Mr.  Perlman.  If  he  served  a notice,  after  he  signed  such  a receipt  knowingly, 
would  not  that  be  just  the  same  in  (*ourt  as'  to  bar  him  from  recovery? 

Mr.  Heecher.  I don’t  think  so.  It  is  something  which  some  of  our  foreign  friends 
wanted,  1 imagine,  because  they  may  have  some  difficulties  which  we  do  not  have. 

Mr.  Perlman.  Now,  let  us  see  our  difficulties.  Suppose  some  one  calls  for  mer- 
chandise and  does  not  examine  the  merchaiidise  or  has  not  the  opportunity  to  examine 
it,  and  he  is  given  a printed  receipt,  prepared  by  the  steamshi])  comjmny,  in  which 
he  acknowledges  that  the  merchandise  or  the  goods  in  question  are  in  good  shape, 
etc.  What  happens  then?  Is  not  that  a bur  to  entering  suit? 

My  Beecher.  No;  it  is  not.  You  must  bear  in  mind  that  the  only  effect  of  the 
receipt,  anyhow,  is  to  make  out  a })rima  facie  rase  of  delivery  in  good  order  bv  the 
steamshi))  company. 

Mr.  Perlman.  As  I read  that,  it  is  not  as  to  whether  it  will  not  be  prima  facie 
evident  e,  but  it  puts  an  end  to  the  case. 

Mr.  Beecher.  Oh,  no.  Itsimply  says  **The  notice  in  writing  will  not  be  admissible 
if  the  state  of  the  goods  has  at  the  time  of  their  recei])t  been  agreed  to  be  otherwise 
than  as  v^tated  in  the  notice.’’  Now,  for  what  purpose  is  the  notice  offered  in  evi- 
dence? It  is  in  order  to  {irevent  the  carrier  from  having  a ])rima  facie  case  of  good 
delivery. 

Mr.  Perlman.  Isn’t  it  a part  of  your  case  that  you  must  show  notic*e? 

Mr.  Beecher.  Not  at  all. 

Mr.  Perlman.  In  other  words,  you  can,  without  serving  notice  at  all,  if  you  sue 
williin  one  year's  time,  recover  for  goods  delivered  in  a damaged  condition? 

Mr.  Beecher.  Absolutely.  The  effect  is  so  trifling  from  the  viewpoint  of  pro- 
tecting the  steamship  owner,  I am  not  surprised  the  gentlemen  have  difficulty  in  be- 
lieving the  notice  of  claim  clause  has  no  greater  effect  than  I have  stated.  Probably 
it  has  no  greater  effect  than  the  more  common  signing  of  a receipt  for  delivery  in  good 
order,  which  everv'one  knows  is  subject  to  rebuttal  when  you  come  to  put  in  vour 
proof. 

Mr.  Perlman.  I know;  but  it  is  rather  diihcult  to  rebut  something  of  that  sort.  If  a 
man  signs  a paper  prepared  by  the  steamship  company,  a carrier,  without  examining 
the  merchandise,  that  hurts  the  shipper  considerably.  I do  r.ot  think  it  is  necessary, 
unless  you  think  the  convention  insists  upon  that. 

Mr.  Beecher.  To  have  any  notice  of  claim  clause? 

Mr.  Perlman.  No;  to  have  the  pro’^  ision  that  the  notice  in  writing  shall  not  be  ad- 
mi^ible  when  a receipt  is  signed  by  the  shipper  that  the  merchandise  is  delivered  in 
good  condition. 

Mr.  Beecher.  I do  not  consider  that  of  great  importance,  but  I can  not  see  that  it 
does  the  slightest  injustice  to  the  shipper. 

Mr.  Perlman.  It  gives  the  carrier  a certain  advantage  against  the  shipper. 

Mr.  IIeecher.  But  when  you  bear  in  mind  the  very  large  advantage  the  carrier  has 
heretofore  had  against  the  shipper,  in  respect  to  notice  of  claim,  advantages  which 
Congress  has  said,  over  and  over  and  over  again,  were  only  right  and  proper,  have  been 
taken  away  in  toto,  I do  not  see  that  it  would  give  the  carrier  what  you  describe  as  a 
cons^erable  advantage;  but,  in  reality,  as  compared  to  the  advantages  the  carriers  has 
had  in  the  past,  it  is  only  of  minor  importance  and  it  does  not  seem  to  me  there  could  be 
very  serious  criticism  of  the  provision.  And  I do  feel  that  we  have  got  to  consider 
whether  we  are  prepared,  for  the  sake  of  verbal  perfection  or  perhaps  perfection  in 
details,  to  throw  over  the  avdantages  of  the  rules — of  a uniform  law  to  be  adopted  by 
24  maritime  nations  of  the  earth. 

Mr.  Perlman.  That  is  really  shifting  the  burden  of  proof  from  the  defendant  to 
the  plaintiff  in  every  instance  here.  The  moment  he  signs  a recei])t,  through  his 
agent,  that  it  is  delivered  in  good  condition,  without  having  the  merchandise  to  exam- 
ine, and  it  has  not  been  opened  and  has  not  been  examined,  the  burden  is  on  the 
plaintiff  to  rebut  his  own  receipt  all  the  time. 

Mr.  Beecher.  1 think  that  is  true  under  the  existing  law,  and  I do  not  think  any- 
body would  suggest  that  a man  who  signs  a receipt  ought  not  to  have  it  create  a prima 
facie  case  in  favor  of  the  other  fellow. 

Mr.  Perlman.  Not  a prima  facie  case. 

; Mr.  Beecher.  It  is  some  evidence  against  his  claim;  that  is  all  a prima  facie  case 

I is.  1 may  say,  on  that  ))oint,  I do  not  j^roJess  to  be  a great  authority  on  the  law  of 

I evidence;  but  it  is  interesting  to  note  that  our  foreign  friends  were  more  troubled  by 

our  exj)re^ion  ))rima  facie  evidence’  ’ than  would  be  imagined;  they  could  not  grasp 
it;  they  did  not  know  what  it  meant,  and  we  had  more  difficulty  with  that  than  over 
any  other  }>ro|)osal.  But  as  I understand,  all  it  means  is  that,  in  the  absence  of  any 
evidence  to  the  contrary,  the  carrier  wins  in  such  a case. 

Mr.  Perlman.  Not  in  the  absence  of  any  evidence;  in  the  absence  of  any  credible 
evidence. 
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Mr.  Beecher.  Of  course,  1 do  not  mean  the  absence  of  any  evidence. 

Mr.  Perlman.  In  other  words,  in  the  al>seiH*e  of  the  evidenee  that  the  judge  want.^ 
to  believe. 

Mr.  Beecher.  No;  ! think  it  is  almost  as  strong  as  I have  )>ut  it.  It  really  does  not 
amount  to  anything,  I really  do  not  think. 

Mr.  Paul,  lender  existing  law,  as  it  a)>]>lies  to  rail  transjxutation,  the  signing  of  a 
receipt  by  a consignee  that  tlie  goods  were  received  in  good  order,  when  he  has  not 
had  a chance  to  examine  them,  is  always  a ]>erpetual  source  of  trouble  when  he  dis- 
covers the  goods  are  not  in  good  condition. 

Mr.  Beecher.  Right. 

Mr.  Perlman.  But  not  quite  as  nuicli  troul4e  as  when  lu*  is  l)arn*d  by  tin*  law; 
that  is.  this  goes  further. 

Mr.  Paul.  Surely  it  does.  It  is  bad  enough  undm-  rnoilern  rail  transportation. 

Mr.  Perlman.  Absolutely. 

Mr.  Bland.  Mr.  Beecher,  if  a man  has  receipted  for  a {>ioee  of  green  cheese,  he 
{•ertainly  can  not  assi*rt  then^after  that  he  did  not  get  it. 

Mr.  IB':echer.  1 think  not;  he  can  not  prima  facie. 

Mr.  Rosenhloom.  The  re<*eij)t  bars  him. 

Mr.  P)KECHER.  No,  Congressman:  there  is  no  bar;  lei  me  ex))re.ss  that  opinion  that 
there  is  no  bar. 

Mr.  Rosknbloom.  It  bars  the  introduction  of  the  three-davs  notice. 

Mr.  Beecheh.  Rieht,  but  what  does  that  do;  what  is  the  effect  of  that?  Abso- 
lutely nothinp:,  except  that  he  has  actually  to  prove  the  facts. 

Mr.  Rosenbloom.  lie  has  to  do  that  anyhow,  doesn’t  he? 

Mr.  Beecher.  Quite  ri"ht.  The  real  effect  of  this,  so  far  as  the  shipper  is  con- 
cerned, is  nothin*!;.  I think  the  great  objection  to  this  clause  is  that  it  does  not  afford 
the  shipowner  reasonable  protection.  From  the  viewpoint  of  the  shijiper  I think  it 
is  the  most  remarkable  advance  that  the  law  of  carriers  has  ever  made  for  his  benefit. 

Mr.  Rosenbloom.  Of  the  shipper? 

Mr.  Beecher.  The  viewpoint  of  the  shi]iper. 

Mr.  Perlman.  How  is  it  given  to  him.  wnthout  giving  this  little  advantaue  of  ]>rima 
facie  evidence. 

Mr.  Beecher.  That  means  it  has  wiped  out  entirely  any  notice  of  claim.  1 say 
that  is  not  desirable  from  the  viewpoint  of  the  shipper,  because  the  shipper,  the  honest 
shijjper,  is  interested  in  the  notice  of  i laim  clause  just  as  much  as  the  carrier.  The 
notice  of  claim  clause  ]>rotects  the  carrier  against  dishonest  claims  primarily.  The 
honest  shipper  is  vitally  interested  that  the  carrier  he  protected  against  dishonest 
claims,  because,  like  the  unpaid  bills  to  your  tailor,  you  know  you  are  going  to  have 
to  share  in  paying  that  dishonest  claim. 

Mr.  Rosenbloom.  1 1 is  extended  over  the  t>2-year  period,  [l.aughter.] 

Mr.  Perlman.  Under  your  point  of  \iew.  under  the  present  law.  where  the  shipper 
signs  a receipt,  througli  an  agent,  or  even  signs  it  himself,  without  examining  the 
merchandise,  not  having  an  opportunity,  when  he  makes  his  claim  for  damage,  the 
court  naturally  will  take  into  consideration  this  receipt  he  signed.  Suppose  you 
were  sitting  as  the  court,  would  you  consider  that  you  needed  more  evidence  to  dis- 
prove that  receipt,  under  this  provision,  than  without  it? 

Mr.  Beecher.  I do  not  think  it  alters  existing  law  under  the  circumstances. 

Mr.  Edmonds.  It  is  true  to-dav  and  the  courts  have  had  to  construe  that:  is  not  that 


so? 


Mr.  Beecher.  Yes. 

Mr.  Edmonds.  It  is  true  to-day,  in  the  present  bills  of  lading,  and  the  court  has  had 
to  construe  that.  This  is  simply  a confirmation  of  the  Harter  Act,  hut  possibly  not 


quite  as  strong. 

Mr.  Perlman.  They  have  not  construed  it  as  practically  to  bar  his  claim. 

Mr.  Beecher.  Of  course  not;  neither  does  this, 

Mr.  Perlman.  Not  entirely;  but  that  is  the  effect  of  it. 

Mr.  Beecher.  It  does  not  bar  his  claim  any  more  than  the  signing  of  a receipt 
to-da\'  bars  his  claim.  It  is  the  same  thing;  it  operates  as  a prima  facie  case  for  the 
carrier.  Wiit  you  say  why  have  it  in  if  it  does  not  amount  to  anything?  You  Avill 
fmd  throughout  this  "bill  a good  deal  to  which  that  same  criticism  could  he  addressed. 
It  is  an  attempt,  to  a certain  extent,  to  codify  existing  Ameiican  law,  so  that  not  only 
shall  Americans  have  the  benefit  of  a final,  conclusive,  statement  of  what  the  American 
law  is,  but  also,  obviously,  if  all  the  nations  of  the  earth  are  going  to  have  the  same  law 
it  is  necessary  and  desirable  to  tell  them  in  the  rules  what  that  law  is. 

Mr.  Perlman,  This  does  not  explain  what  the  American  law  is  to-day;  Ibis  changes 
the  American  law. 

Mr.  Beecher.  Of  course;  I was  only  referring  to  your  objection  of  why  put  it  in. 

Mr.  Perlman.  But  it  changes  the  present  American  law. 
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Mr.  Bekcher.  It  changes  it  so  as  to  give  the  shipper  a very  great  advantage  over 
the  carrier  as  the  law  now  stands. 

Mr.  Perlman.  That  one  paragraph,  or  that  one  sentence,  gives  the  carrier  some 

ad\antage;  it  may  be  slight,  but  it  gives  him  .^ome  advantage  over  the  shipper  does 
It  not?  ‘ rt'  ' 

Mr.  Bee(’her.  Xot  over  the  existing  law.  but  over  what  this  radical  change  from 
the  existing  law  would  be  if  it  were  not  for  the  paragraph  to  which  you  refer, 

Mr  Perlman.  The  present  law  says  the  court  shall  take  into  consideration,  by  wav 
ot  evidence,  any  receipt  by  the  shipper  as  to  the  condition  of  the  merchandise  at  the 
time  of  delivery.  That  is  what  the  present  law  means,  is  it  not? 

^fr.  Beecher.  Right.  Of  course,  you  have  to  read  this  in  connection  with  the 
whole  claims  clause,  and  under  existing  law.  under  the  claims  clause  now  in  use, 
the  shipper  is  barred  entirely.  It  is  not  a question  of  more  prima  facie,  it  is  not  a 
question  of  offering  proof  or  having  to  prove,  but  his  case  is  utterly  wiped' out.  That 
is  what  this  alters  as  a whole. 

Then  I call  attention  to  the  provision  af  the  end  of  ser*tion  :5,  paragraph  II  lines  1 
and  2.  page  6 of  the  bill: 

*‘A  benefit  of  insurance  or  similar  clause  shall  be  deemed  to  be  a clause  relieving 
the  carrier  from  liability-  ” 

That  wipes  out.  in  (‘oiinection  with  the  balance  of  the  paragraph,  the  elaborate 
system  which  has  been  devised  to  accomplish  just  this  result  and  which  in  general 
has  been  successful,  but  which  has  led  to  a very  great  deal  of  trouble  on  the  part  of 
cargo  underwriters  and  shippers.  Is  not  that  right? 

Mr.  Bland.  Devised  by  whom,  Mr.  Beecher;  by  the  insurance  companies? 

Mr.  Beecher.  It  has  been  like  the  fight  between  armor  plate  and  projectiles. 
First  the  carrier  won:  he  got  the  benefit  of  the  insurance.  Then  the  insurance  com- 
pany devised  a scheme  for  defeating  him.  Then  the  carrier  came  back  with  a scheme 
to  defeat  the  insurance  company.  And  so  it  has  gone.  And,  when  this  matter  was 
under  consideration,  my  attention  was  called  to  a still  further  device  of  one  carrier, 
the  author  of  which  pointed  to  it  with  pride  as  something  which  he  thought  at  least 
would  enable  the  carrier  to  beat  the  underwTiter,  and  I think  he  was  rather  hurt 
when  I said  I was  going  to  do  ev’erything  I could  to  defeat  his  new  inv^ention.  And 
this  has  done  it.  whether  it  is  good  or  not. 

Mr.  Bland.  What  do  you  mean  by  that,  ‘*A  benefit  of  insurance  or  similar  clause 
shall  be  deemi^l  to  be  a clause  relieving  the  carrier  from  liability"?  Does  that  mean 
from  all  liability,  or  from  what  liability? 

Mr.  Beecher.  That  must  be  read  in  conjunction  with  the  balance  of  the  prececling 
paragraph,  which  says  that  any  such  clau.  e shall  be  null  and  void. 

Mr.  Perlman.  That  is  like  the  old  Plarter  Act,  the  fir.-1  part  of  it? 

Mr.  Beecher.  Quite  right,  except  this  adds  on.  The  Harter  Act  has  not  snch  a 
clause. 

Mr.  Bland.  In  whose  interest  is  that  provision;  is  it  in  the  interest  of  the  iiuiirance 
company,  the  carrier,  or  the  sliipper? 

Mr.  Beecher.  The  benefit  of  insurance  clause  was  for  the  benefit  of  the  carrier. 
It  is  now  M-iped  out. 

Mr.  ('ampbell.  This  clause  is  in  the  interest  of  the  insurance  (companies? 

Mr.  Beecher.  Of  course.  This  Mupes  out  the  benefit  of  insurance  clause  devise<l 
by  the  carrier  for  his  own  benefit,  and  the  result  of  this  is  the  shipper  and  the  under- 
writer are  no  longer  troubled  by  such  clau'^es  in  bills  of  lading  of  the  carriers. 

Mr.  Bland.  It  puts  the  liability  on  the  insurance  companies? 

Mr.  Beecher.  No:  it  leaves  the  liability  upon  the  carrier  and  prevents  the  carrier 
from  escaping  that  liability  by  asserting  that  the  shipper  has  taken  out  insurance 
against  this  very  risk  and  that  he,  the  carrier,  ought  not  to  pay  because  he  has  provided 
that  he  shall  have  the  benefit  of  tliat  shipper's  insurance.  It  is  something  which 
the  shippers  and  the  underwriters  were  both  very  anxious  to  have  done  and  we  have 
done  it.  We  had  some  difficulty  in  getting  our  foreign  friends  to  agree  to  it- — not  so 
much  because  they  were  in  favor  of  such  rdauses,  but  they  did  not  know  what  they 
were  and  they  did  not  like  to  put  something  in  which  thev  did  not  know  about.  It 
was  not  an  evil  whicli  existed  abroad.  ' • 

Mr.  Edmonds.  I suppose  you  explained,  Mr.  Beecher,  that  the  rules  as  promulgated 
in  Brussels  will  be  prepared  as  a treaty  and  will  be  sent  over  to  fhe  Senate  for  con- 
firmation, possibly? 

Mr.  Beecher.  1 merely  said  I supposed  that  would  be  done  in  due  course.  The 
State  Department  has  taken  no  action  as  yet  and,  as  I explained,  I understand  tlxat 
did  not  liave  all  the  diplomatic  documents  v'et  from  Brussels  in  regard  to  it.  Diplo- 
macy is  rather  a slow  tool. 

Next.  I call  attention  on  page  fi,  line  12 

Mr.  Perlman.  That  about  section  4-A:  Is  that  something  new? 
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Mr.  Beecher.  No. 

Mr.  Perlman.  Is  that  in  the  old  act? 

Mr.  Beecher.  Section  4-A  us  merely  a codiiication  of  the  Harter  Act  an<l  I call 
attention  to  that  clause  in  lines  12  to  15.  which  was  inserted  at  the  reque.'^t  of  the 
shippers  and  cargo  underwriters  to  make  it  clear  that  the  burden  of  proA'ing  the  exer- 
cise of  due  diligence  whenever  loss  or  damages  has  resulted  from  nnseaworthiness.  is 
to  be  on  the  carrier.  Without  discussing  whether  that  changes  the  law,  it  certainly 
is  a very  valuable  provision  from  the  point  of  view  of  the  shipjier. 

Now,  when  we  come  to  the  next  paragraph,  paragrajih  i B ).  section  4,  line  Bi.  ve  come 
to  jirobably  the  only  provdsiou  of  the  rules  which  can  be  said  to  afford  any  real  a(h  an- 
tage  TO  the  shipowner,  who  must,  in  reality,  look  for  the  principal  beneiit  under  these 
rules  in  having  a happy  and  contented  customer  rather  than  any  direct  benefit  which 
he  derives;  because  there  can  be  no  doubt,  I think,  that  the  burdens  of  the  carrier  are 
very  consideral)ly  increased  by  these  rules. 

This  section  constitutes  a modification  of  the  Harter  Act.  in  that  it  does  not  make  it 
a condition  precedeni  to  the  carrier  receiving  the  beneiit  of  tliese  exceptions  that  he 
shall  have  exercised  due  diligence  to  make  the  ship  in  all  respects  seaworthy —properly 
manned,  equipped,  and  so  forth.  It  is  true  that  the  shipowner  is  under  that  obliga- 
tion just  as  fully  as  before.  It  is  an  atlirmative  duty  resting  upon  him.  and  the  shi]»per 
may  always  recover  where  the  datnage  or  loss  is  the  result  of  a failure  on  the  |)art  of  the 
shipowner  to  comply  with  the  affirmative  oldigation  placed  upon  him  of  exercising 
due  diligence  with  respetU  to  the  seaworthiness  of  the  ship  and,  in  addition,  as  1 have 
just  pointed  out,  the  carrier  himself  is  under  the  oldigation,  confrary  to  the  ordi!iary 
principles  of  American  law.  of  proving  atlirmatively  That  he  has  exercised  due 
diligence. 

The  change,  in  reality,  would  affect  l>ut  few  cases.  It  presents  such  a situation 
as  this:  Sui)j)ose  a shij)  sails  from  New  York  and,  in  going  down  the  harbor,  owing 
to  an  error  of  the  master,  she  comes  into  collision  with  another  shi}).  The  compass 
has  not  even  had  the  cover  taken  off:  the  navigation  is  all  in  full  vievr  aii<l  it  is  simjdy 
an  error  of  navigation  on  the  part  of  the  master,  but  it  is  found  that  the  compass  is 
out  of  order.  Xow,  as  that  unseaworthiness  hail  not  the  slightest  cause  in  connection 
with  the  disaster,  as  no  one  ever  looketl  at  the  compass,  even,  it  would  seem  that  the 
shipowner  should  not  be  liable,  should  not  l)e  deprived  of  the  Harter  Act  exemption 
from  liability,  as  a result  of  the  error  of  naA'igation,  but  probably  under  (existing  law 
that  would  be  the  case.  Now,  this  changes  that.  It  says,  in  effect,  that  the  carrier, 
whenever  there  is  nnseaworthiness,  whenever  he  has  failed  in  the  duty  of  due  diligence, 
to  have  the  shij)  seaworthy  and  whenever  that  has  resulted  in  a damage  or  loss,  he  must 
pay  for  it;  but  it  does  not  deprive  him  of  the  benefit  of  these  exceptions  where  that 
failure  on  his  }iart  has  had  nothing  whatever  to  do  with  the  disaster. 

Mr.  Perlman.  A good  master  would  look  at  that  compass,  would  he  not? 

Mr.  Beecher.  It  would  depend  on  the  situation. 

Mr.  Perlman.  Aren't  you  putting  a premium  on  negligence  there? 

Mr.  Beecher.  Oh,  no;  under  the  circumstances  I gave,  where  he  was  navigating 
right  there  leaving  his  dock  in  the  North  River,  in  full  view  of  the  con  litious,  he 
would  not  navigate  with  the  compass.  At  least.  I do  not  suppose  he  wonhl,  although 
I am  not  a nautical  expert. 

Mr.  Perlman.  But  you  do  not  limit  it  to  that  sort  of  a case.  You  say 

“Neither  the  carrier  nor  the  ship  shall  l>e  responsi)>le  for  loss  or  damairt*  arising  or 
resulting  from: 

“1.  Act,  neglect,  or  default  of  the  master,  mariner,  pilot,  or  the  servants  of  the 
carrier  in  the  navigation  or  in  the  management  of  the  ship." 

Mr.  Beecher.  I was  really  giving  that  as  an  illustration.  That  is  merely  repeating 
the  present  provision  of  the  Harter  Act. 

Mr.  Perlman.  Is  that  the  Harter  Act? 

Mr.  Beecher.  Yes.  We  are  not  attempting  to  (‘hange  the  Harter  Act.  This 
substantially  the  Harter  Act;  but  when  you  come  to  sul)paragrapli  17.  pag<*  7,  we  come 
^ a very  important  provision  inserted  for  the  benefit  of  the  shippers,  making  a very 
important  change  in  the  law.  Tliis  covers  cases  of  pilferage,  sweat,  decay  and  all  of 
the  various  57  varieties  of  exceptions  which  are  familiar  in  bills  of  lading  of  the  present 
day;  and  instead,  as  under  existing  law,  of  compelling  the  shipper  to  prove  that  that 
exc’opted  (*atise,  which  has  caused  him  damage,  was  a result  of  the  shij^  owner's  negli- 
gence, this  throws  upon  the  ship  owner  the  tnirden  of  proving  that  he  was  free  from 
negligence  with  respect  to  that  excepted  cause. 

The  importance  of  that  from  the  point  of  \iew  of  the  slii])per.  and  primarily.  ]ier- 
haps.  the  shipper  in  the  interior  who  has  not  the  remotest  idf*u  of  liow  t*'t  proceed  to 
attempt  to  prove  nnytliing  against  a sliip,  is  apparent. 
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I call  your  attention  next  to  ])aragrapli  (d),  of  section  4,  on  page  S,  lines  o and 
following,  of  the  bill.  This  has  been  changed  in  an  effort  to  meet  the  criticisms  of 
certain  shippers  with  respect  to  the  previous  deviation  clauses.  Apart  from  devi- 
ations in  saving  or  attempting  to  save  life  or  property  at  sea,  it  now  requires  that  every 
deviation  shall  be  reasonalbe  in  order  that  the  carrier  may  escape  liability  therefor. 
It  again  imposes  a rather  heavy  burden  upon  the  shipowner,  who  must  iissume  all  the 
risk  and  serious  results  that  flow  from  an  unauthorized  deviation  in  every  case.  lie 
is  coni])olled  to  submit  to  the  court,  if  there  be  litigation,  the  question  of  whether  or 
not  the  deviation  of  which  he  was  guilty  was  or  was  not  reasonable. 

Xow.  I understand  tliat,  in  its  i^resent  foim,  is  still  unacceptable  to  certain  ship]iers. 
At  the  hearing  before  the  Shipping  Hoard  I asked  those  shippers  if  they  would  submit 
a suggested  form  which  would  carry  out  what  they  desired.  I do  not  know  whether 
tliev  tried  to,  but  thev  did  not  submit  anv  to  me  and  this  is  the  best  thing  which 
our  combinetl  wisdom  abroad  was  able  to  devise  to  afford  suflicient  protection  to  the 
shi]>per  and  at  the  same  time  not  to  interfere  with  the  necessary  conduct  of  a ship- 
owner's business. 

The  next  clause  (e),  on  the  same  page,  is  the  £100  valuation  clause.  So  much  has 
been  said  in  regard  to  that  clause  and  it  h is  stood  u]>  against  so  many  attacks,  and  is 
still  standing  in  the  rules,  that  1 vshall  not  discuss  it  further.  I think  there  again  that 
the  shipowners  can  make  a pretty  good  argument  against  the  clause  as  being  excessive 
in  amount,  but  the  shipowners  abroad,  tlnj  representatives  abroad,  were  willing  and 
have  been  willing  to  concede  the  £100  limitation  and  it  is  here,  and  I do  not  think 
the  rules  ought  to  be  thrown  over  because  it  is  here.  From  the  view]»oint  of  the 
ship])ers,  of  course,  it  is  a tremendous  advance. 

Mr.  Paul.  Wliat  is  meant  by  these  lines  17,  IS,  and  10,  wlicre  it  says — 

'‘This  declaration,  if  embodied  in  the  bill  of  lading,  shall  be  prima  facie  evidence 
but  shall  not  bo  binding  or  conclusive  on  the  carrier?" 

Mr.  Beecher.  That  is  a clause  which  I sought  to  have  eliminated  at  Brussel? 
without  success.  It  compels,  and  the  justiiication  for  it  is,  that  the  carrier  is  to 
become,  in  effect,  the  underwriter  of  tlio  shipper  under  the  valued-policy  for  the 
amount  of  the  shipper's  excess  declaration. 

Mr.  Pave.  It  says  that  the  declaration  shall  be  prima  facie  evidenctE  That  is 
plain  enough.  It  might  bo  prima  facit^  evidence,  but  not  conclusive  evidence: 
tnit  then  you  say  ‘‘shall  not  be  binding  on  the  carrier.’’  That  would  irnjdy  it  had 
no  effect  on  the  carrier  at  all,  that  the  carrier  was  not  affected  one  way  or  the  other, 
and  would  be  perfectly  idle. 

Mr.  Edmonds.  Does  not  the  declaration  tliere  apply  to  a change  in  the  valuation 
that  may  be  noted  in  the  bill  of  lading? 

Mr.  Beecher.  Of  course.  It  applies  to  ■ieclaring  a value  of  over  £ 100. 

Mr.  Ed-\ionds.  In  otlter  words,  the  £l(H3  valuation  would  remain  as  against  the 
package  if  nothing  was  said  in  the  bill  ol  lading;  but  it  says,  further,  “unless  the 
nature  and  value  of  such  goods  have  been  declared  by  the  shipper  V>efore  the  goods 
are  shipped  and  have  been  inserted  in  the  hill  of  lading.” 

Mr.  Paul.  I'nless  he  has  declared  it:  Suppose  he  has  declared  £500  instead  of  £100? 

Mr.  Edmonds.  Suppose  ho  declares  ?1,000  instead  of  S500. 

Mr.  Pattl.  All  right. 

Mr.  Edmonds.  It  says  the  declaration,  if  embodied  in  the  bill  of  lading,  shall  be 
prima  facie  evidence. 

Mr.  Paul.  Yes:  but  shall  not  be  binding  on  tlie  carrier. 

Mr.  Beecher.  Do  you  want  it  to  be  binding  on  the  carrier:  do  you  want  it  to  be 
binding  on  the  carrier  if  a man  says  ‘‘My  goods  are  wwth  SlOO,”  although  the  carrier 
proves  it  to  be  simply  a ‘‘gold  brick’’? 

Mr.  Paui,.  No;  but  the  M'ords  “shall  be  prima  facie  e\idence'’  are  entirely  antago- 
nistic to  '‘shall  not  be  binding  on  the  earlier.’’  It  might  be  prima  facie  evidence 
and  not  conclusive  on  the  carrier:  but  1 do  not  see  vdiat  the  words  ‘‘binding”  has 
to  do  with  it. 

Mr.  Lam's.  1 do  not  see  what  the  words  'or  binding"  have  to  do  with  it.  If  you 
leave  out  tJie  words  "or  binding,”  then  it  is  all  right. 

Mr.  Edmonds.  That  Avording  is  in  your  a^Teement  at  Brussels,  is  it  not? 

Mr.  Beecher.  Yes.  But  what  I am  at  a loss  to  see  is 

Mr.  Paul.  If  it  is  aprima  facie  evidence,  then  it  is  binding  until  it  is  rebutted. 

Mr.  Beecher.  Of  course  the  iteution  is  sunply  to  say  that  the  carrier 

Mr.  Paul.  May  show  that  it  is  not  the  fact. 

Mr.  Beecher  (^continuing).  Is  to  be  free  to  prove  the  actual  value  and  that  no 
i-ecovery  shall  be  had  against  him  beyond  the  actual  value  as  so  proven.  That,  is 
^hat  the  desire  is.  I confess  it  seems  to  me  a little  line  reasoning  which  gets  a different 

caning  out  of  '‘binding,”  but  you  may  be  right. 
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.Mr.  Paui..  In  other  words.  I think  it  would  I>o  all  right  to  let  it  read  "shall  be  prima 
facie  evidence,  but  not  conclusive  against  the  carrier.’’ 

Mr.  Beecher.  1 do  not  see  that  it  alters  the  receipt  one  iota  and.  unlike  this  other 
suggestion  whi<*h  di<l  not  occur  to  any  of  the  leanu'd  rlelegatos  ])re.?ent.  although  this 
nne  (lid  not.  1 can  see  no  objection  to  it. 

Mr.  Perlman.  Is  the  whole  paragraph  necessary? 

Mr.  IjEechek.  1 think,  personally,  it  is  an  initpiitous  paragraph.  i)ecause  it  makes 
the  carrier  j)rima  facie  liable  for  an  amount  which  may  not  exist  at  all. 

Mr.  Perlman.  Forrect. 

Mr.  Beecher.  On  the  mere  unsworn  declaration  of  tlie  shipj>er. 

Mr.  Perlman.  And  sometimes  the  (^irrier  ('an  not  disprove  the  declaration. 

Mr.  Beecher.  You  are  right.  I tliiiik  from  the  viewjxhnt  of  tlu^  <*arrier  it  is  a very 
liarsh  provision  and  1 fought  against  it,  but  I could  not  Avin.  It  M'as  a concession  made 
to  the  shippers.  Tliev  aiqmrentlv  stuck  to  it  and  the  theory  is  this,  uj^on  Avlnclt  it  is 
justified,  tliat  you  are  making  tlu*  carrier,  Avith  respect  to  an  excess  declard  value,  in 
(*ff(x*t  an  u^der^A'riter  Tinder  the  A'aliied  policy.  It  that  right,  Mr.  Huebner?  Am  1 
using  the  right  term? 

Mr.  fluERNER.  I think  you  are  using  tlie  right  term. 

-Mr.  Perlatan.  Under  an  insurance  policy  tliat  would  apply? 

.Mr.  Beecher.  Yes:  under  a A'alued-policy,  as  I understand  it,  you  can  insure  a 
“gold  brick”  and  collect  for  its  insured  value;  but  I really  never  thought  it  was 
desirable  to  compel  the  carrier  to  go  into  the  insurance  business  to  that  extent. 

-\Ir.  Paul.  Are  the  rates  of  carriage  at  all  based  on  values?  * 

Mr.  Beecher.  Oh,  yes. 

Mr.  Paul.  Tliat  Avould  be  the  occasion  for  it,  Avould  it  not? 

Mr.  Beecher.  What? 

Mr.  Paul.  If  a man  liad  to  pay  a higher  rate  of  transixu-tatimi  fur  goods  of  more  value, 
tlien  there  A\unild  he  a reason  for  declaring  the  value. 

Mr.  Beecher,  Y^es;  a reason  for  declaring  the  fact;  but  no  re^ou  for  allowing  him 
to  recover  his  unsAA'orn  declaration  oi  A^alue.  However,  I think  tln^  carriers  can 
reasonably  protect  themsel\x^s  against  it. 

Mr.  Perlman.  How?  • i i . i 

Mr.  Beecher.  By  an  examination  of  the  goods  that  are  presented  witii  high  or 

unreasonable  values  and  bv  charging  a rate  of  freight  commensurate  Avitli  tlie  risk. 

Mr.  Perlman.  Would  not  the  Ibiited  States  sliipper  have  to  stand  tlie  burden  of  a 
higher  rate  because  of  tliis? 

Mr.  Beecher.  Xo.  . ^ i . 

Mr.  Peulaian.  Would  not  the  carrier  liaA'e  to  charge  a little  more  liecanse  ot  taking 

the  cliance  that  the  declaration  Avas  prima  facie  evicieiice? 

Mr.  Be-echer.  I think  there  is  some  force  in  that  point,  but  apparently  it  never 

appealed  to  anv  shipper.  ^ ■ 

Mr.  Perlman.  Just  think  of  the  carrier:  Wouldn’t  it  be  necessary  for  liim  to  have  a 
man  with  knoA\dedge  of  ever>’  character  of  merchandise  in  order  to  projierly  appraise 
the  value  when  it  is  declareci,  to  allow  them  to  do  it;  and,  if  they  do,  that  Inirden  is 
going  to  be  a burden  on  all  the  shippers,  because  it  is  an  expense  of  the  business. 

Mr.  Beecher.  The  general  impression  abroad,  at  least,  Avas  that  although  it  AA'as  bad, 
it  Avould  not  in  practice  prove  to  be  a very  heavy  burden  and  that,  for  the  sake  of  peace 
and  to  secure  the  unanimous  support  of  all  interests,  it  was  a concession  Avorth  making. 

Mr.  Perlm-\n,  Were  the  carriers  satisfied  A\ith  that  provision? 

Jlr.  Beecher.  No;  I AA^ould  not  say  they  are  satified;  but,  just  as  I explained,  they 
are  not  satisfied  Avith  the  £100  provision  or  limitation  or  many  of  the  added  burdens 
Avhich  these  rules  place  upon  them,  but  I think  the  carriers,  in  general,  are  ])crhaps 
willing  to  swallow  the  bitter  pill  in  order  to  stop  controversy  and  to  have  liappA  and 
contented  customers  who  ha\"e  at  least  gotten  what  they  wanted.  1 am  not  speaking 
for  the  carriers,  though;  the  carriers  would  rather  speak  for  thems(?lves,  1 imagine, 
but  tliat  is  the  general  impression. 

Xow  I call  your  attention  next  to  section  5,  at  the  bottom  of  page  Ihis  section 
permits  a carrier  to  issue  a bill  of  lading  as  much  more  favcirable  to  the  shippei  as 
he  sees  fit  to  do.  He  can  never  issue  a bill  of  lading  any  less  favorable  to  the  shipper; 
but,  if  he  Avants  to,  lie  could  even  revert  to  the  bill  of  lading  of  a century  ago,  Avhich 
assumed  all  liability  except  for  the  acts  of  God  and  the  king  s enemies.  Xow,  there  is 
one  thing  I Avant  to  call  the  committee’s  attention  to  in  that  connection  and  which 
1 think  ])ossibly  should  be  considered  here,  Avhether  it  is  desirable  or  Avhether  it  is 
sulticieutly  covered  by  existing  law  to  provide  that  the  carrier  shall  not  issue  a more 
favorable  bill  of  lading  unless  he  issues  it  generally  to  all  shippers  alike. 

Under  the  language  of  section  5,  as  it  stands,  there  is  no.  prohibition  against  the 
carrier  issuing  a much  more  faA^orable  bill  of  lading  to  the  large  and  fa\'ored  shipper 
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than  he  issues  to  the  ordinary  run  of  shipj)ers  in  the  trade.  Perha])s  the  jn-ovision.s 
of  the  Harter  Art  will  He  considered  sufficient  protection  against  such  a practice; 
but  I suggest  the  wisdom  of  perhai>s  i)roviding  iji  this  act  along  the  lines  I have 
indicated. 

Mr.  Edmon'ds.  Don't  you  think  it  would  ho  just  as  well  to  cut  that  out  about  general 
average,  at  the  end? 

Mr.  Beechkr.  I think  not,  because,  of  course,  no  one  wants  to  interfere,  as  I under- 
stand, with  general  average  and  ]wobably  the  rules  would  have  no  effect  ti])on  it. 
Hut  in  view  of  the  importance 

i\Ir.  Edmonos.  Don't  say  no  one  wants  to  interfere  with  it.  I would  like  to  see  it 
abolished  altogether. 

Mr.  Beecher.  I think  general  average  has  been  subjected  to  much  attack,  but  it 
was  inserted  in  order  to  make  it  entireh  clear  that  general  average  ])rovisions  were 
not  affected  by  the  act,  and  as  long  as  there  are  those  who  do  still  believe  in  general 
average,  I think  it  im])ortant  that  it  should  remain. 

[ next  call  attention  to  section  8,  on  pagi  11,  prescribing  to  what  the  act  is  applicable; 

‘‘This  act  shall  apply  to  all  contracts  of  carriage  of  goods  by  sea  to,  from,  or  between 
ports  of  the  United  States  and  its  possessions  and  between  any  such  ])orts  and  foreign 
ports.” 

There  is  no  mention  there  of  the  Great  1 akes,  unless  they  are  covered  by  the  expres- 
sion ‘‘carriage  of  goods  by  sea.”  I think  it  desirable  that  that  question  be  not  left  for 
the  courts,  but  be  determined  now  and  proper  provision  made  in  the  bill.  Whether 
the  act  ought  to  apph^to  the  Great  l akes  or  not  is  a matter  for  the  committee  to  con- 
sider. 1 do  not  believe  that,  under  the  international  agreement,  which  we  have 
signed,  we  are  obligated  to  make  it  apply  to  Ine  Great  Lakes  if  we  see  tit  to  eliminate 
them. 

Section  9,  page  11,  is  intended  to  meet  the  very  real  objection  of  many  shippers 
that  the  bills  of  lading  contain  innumerable  provisions  w'hich  may  be  utterly  illegal, 
knowTi  to  the  carrier  to  be  illegal,  but  which  are  deliberately  insertetl  for  the  purpose 
of  bluffing,  if  you  please,  the  ignorant  and  unsuspecting  ship])er,  and  they  have 
undoubtedly  been  successful  to  a very  great  extent  in  doing  it.  Now  the  purpose 
of  this  section  is  to  impose  a penalty  upon  a carrier  if  he  issues  a contract  of  carriage 
containing  these  illegal  provisions  and  void  provisions,  so  that  not  only  will  they 
not  be  effective  in  law*  but  won’t  be  effective  in  fact,  in  enabling  the  carrier  to  enfon'e 
settlements  or  ])ermit  him,  on  the  strength  of  them,  to  decline  claims  to  those  who 
have  not  the  advantage  of  being  represented  by  such  attorneys  as  I see  here. 

The  Chairman.  Is  that  all,  Mr.  Beechtw? 

Mr.  Beecher.  I think  so;  I think  that  is  ])robably  enough,  anyhow. 

Mr.  Campbell.  May  I ask  you  a (piestion?  In  section  1,  subsection  {b),  you  delete 
the  words  at  the  top  of  page  2,  ‘‘is  negotiated,”  as  they  appear  in  the  convention, 
and  the  w’ords  ‘‘gov'erns  the  rights  of  the  oarrier  and  the  holder  of  the  bill  of  lading” 
hav'e  lieen  substituted.  ^Vhat  was  the  object  in  doing  that? 

Mr.  Beecher.  You  say  as  they  appear  in  the  convention.  You  are  referreing  to 
the  copy  of  the  convention,  I suppose,  published  by  the  maritime  law  committee 
of  the  International  Law  Association? 

Mr.  Campbell.  I am  referring  to  a cojy'  that  was  sent  by  British  friends  to  this 
country.  That  is  the  only  copy  we  seem  to  be  able  to  get  hold  of. 

Mr.  Beecher.  All  right.  The  British  publication  of  the  draft  of  the  convention 
with  respect  to  thes"*  rules,  as  has  been  officially  stated  in  Great  Britain,  is  an  unoffi- 
cial translation.  The  official  translation  of  the  convention,  which  was  signed  in 
French,  but  of  which  there  will  be  an  official  translation,  has  not  yet  been  adopted, 
and  the  language  used  in  this  bill,  to  which  you  refer,  is  the  translation  of  the  original 
French,  which  seems  to  me  to  be  more  accurate  than  the  unofficial  British  version. 

I may  say  I am  told  that  the  effect  is  substantially  the  same  as  the  version  you 
adopted. 

Mr.  Cavipbell.  Do  you  think  so? 

Mr.  Beecher.  I do  not  want  to  discuss  such  intricate  questions  of  law. 

Mr.  Lissxer.  Whose  translation  of  the  c<riginal  French  w'as  it,  Mr.  Beecher? 

Mr.  Beecher.  Whose  translation  is  hen  ? 

Mr.  Lissner.  Yes. 

Mr.  Beecher.  Mine. 

Mr.  Campbell.  I understood  you  to  say  i;hat  the  intention  w^as  to  permit  the  chartei 
party  to  stand  nnaffected  by  the  bill  of  lading  until  the  bill  of  lading  was  negotiated 

Mr.  Beecher.  No.  I said  as  long  as  the  bill  of  lading  was  in  the  hands  of  th  * 
original  charterer. 

Mr.  Campbell.  1 take.it,  when  he  pa.s.sod  it,  it  would  be  a negotiation  in  the  sen.-e 
in  which  you  stated? 
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Mr.  Beecher.  Quite  likely. 

.Mr.  Campbell.  But  the.se  words  ‘‘governs  the  rights  of  the  carrier  and  the  holder 
of  the  bill  of  lading”  would  apply  to  the  issuance  of  the  bill  of  lading  at  all  time.*. 

.Mr.  Beecher.  .Vs  I am  told  by  those  more  learned  in  the  law  than  I,  the  bill  of 
lading,  while  still  held  by  the  charterer,  is  simply  a receipt,  and  its  provisions  govern 
the  rights  of  the  carrier  and  of  the  holder  of  the  bill  of  lading,  btit  reference  must  lie 
had  to  the  charter  as  well.  Do  you  differ  on  that? 

.Mr.  Lxglar.  That  certainly  is  true  where  there  is  any  conflict  between  the  charter 
and  the  bill  of  lading. 

.Mr.  C.vmpbell.  Then  that  uncertainty  could  be  cleared  up  by  leaving  the  words 
■‘is  negotiated'’  in  and  not  making  the  .substitution. 

Mr.  Beecher.  It  is  not  a substitution.  As  1 have  .said,  this  is  my  understanding 
of  the  correct  tran.slation  of  the  French  which  we  agreed  to,  and  unle.ss  you  can  point 
out  .some  respect  in  which  this  does  not  carry  out  the  intention  as  I have  expre.ssed 
it,  or  does  not  carry  out  that  which  you  feel  ought  to  be  provided,  I can  .-^ee  no  reason 
tor  substituting  the  language  iLsed  in  the  unofficial  British  translation  for  the  language 
which  the  convention  adopted. 

Mr.  F.vmpbell.  it  only  goes  to  .diow  if  vou  are  going  to  have  uniformity  that  then 
we  hav'e  to  wait  until  the  official  translation  comes  out.  If  the  Engli.«h  translate 
those  words  “is  negotiated,”  and  you  translate  them  “governs  the  rights  of  the  carrier 
and  of  the  holder  of  the  bill  of  lading,”  it  is  certain  you  do  not  agree,  and  that  they 
do  not  mean  the  same  thing. 

Mr.  Haight.  May  I explain  that  translation?  .fudge  Hough  adv^ises  me  the  trans- 
lation wdiich  appears  in  the  British  publication  is  really  a mistake;  that  it  was  the 
phraseology  considered  at  one  part  of  the  deliberations  and  subsequently  abandoned, 
and  I have  here  the  official  French  and  its  translation.  .\s  Judge  Hough  told  me, 
the  official  English  translation  which  was  agreed  to  was  this: 

From  the  moment  at  which  such  bill  of  lading  regulates  the  relations  between  the 
carrier  and  the  holder  of  the  same. 

Instead  of — 

* governs  the  rights  of  the  carrier  and  of  the  holder  of  the  bill  of  lading.” 

It  has  absolutelv  t’ne  same  meaning. 

Mr.  Beechef?..  It  is  just  a rase  of  tweedle  dee  and  tweedle  dum. 

^Ir.  Haight.  Precisely;  it  has  the  same  meaning,  only  Judge  Hough  wrote  me  that 
is  the  official  English  translation,  of  which  I brought  one  co]n’  back  to  America. 
But  the  French  is  clearly  that  in  meaning,  and  has  no  reference  at  all  to  the  negotiation 
of  the  bill. 

Mr.  Campbell.  Will  you  give  that  to  us  again? 

Mr.  II.MGHT.  Yes.  Judge  Hough's  translation,  whicli  I understand  is  the  official 
English  translation,  reads  as  follows: 

“From  the  moment  at  which  siicli  hill  of  lading  regulates  tlie  relations  between  the 
carrier  and  the  holder  of  the  same.'" 

Mr.  Bland.  Can  not  we  have  a translation  prepared  by  our  State  Department  here 
or  bv  some  official? 

Mr.  Beecher.  The  translation  has  lieen  gone  over  by  the  State  Department. 

Mr.  Bland.  What  translation? 

Mr.  Beecher.  I should  say  that  the  French  text  has  been  translated  by  the  State 
Departnient.  It  has  been  comjiared  with  the  unofficial  British  translation  and  an  ef- 
fort is  now  being  made  to  agree  with  the  British  upon  an  official  translation. 

Mr.  Campbell.  Was  this  an  oflicial  FInglish  translation  or  an  unofficial  English 
ti-anslation? 

Mr.  Beecher.  Unofficial.  There  is  no  oflicial  English  translation  and  vdll  be  none, 
as  I understand  it,  until  England  and  America  have  reached  an  agreement  as  to  what 
that  translation  shall  be. 


Air.  v^AMPBELL.  inai  is  lusi  II.  iiiev  ougnt  to  agree  as  to  tne  translation  ot  that 
French.  . ^ » 

Mr.  Beecher.  Right. 

Mr.  Campbell.  And  we  have  not  that  before  us. 

Mr.  Beecher.  Right. 

Mr.  C.VMPBELL.  A"ou  do  not  know  what  that  will  he. 

Mr.  Beecher.  No;  but  this,  I think,  is  the  only  point  upon  which  there  is  any 
difference  of  the  slighest  moment,  and  this  is  of  no  moment,  because  it  means  exactly 
the  same  thing,  so  far  as  any  lawyer  here  can  state. 


20 


RELATING  TO  THE  CARRIAGE  OF  GOODS  BY  SEA. 


STATEMENT  OF  MR.  CHARLES  S.  HAIGHT,  CHAIRMAN  OF  THE  BILL 

OF  LADING  COMMITTEE  OF  THE  INTERNATIONAL  CHAMBER  OF 

COMMERCE, 

Ihe  ( HAiKMAN.  (live  us  your  name  and  address  and  slate  whom  you  represent. 

Mr.  Hak;ht.  Idiarlos  8.  Ilaijjht,  27  William  Street.  Xew  York  Titv.  I am  ehair- 
man  ot  the  bill  of  ladin^^  committee  of  tlie  International  Chamber  of  ( ommerce.  I 
speak  for  the  International  Chamber  and  for  no  one  <dse. 

The  International  ( hamber  has  been  more  than  intercepted  in  the  prol)l(‘m  of  reach- 
inj?,  if  possible,  a solution  of  the  long-staadinir  controversy  between  the  carriers  and 
the  shippers,  cargo  underwriters,  and  bankers.  They  have  felt  that  a free  transpor- 
tation of  the  world  s commodities  is  the  most  important  single  feature  of  our  interna- 
ticmal  life  and  that  something  should  be  done,  if  it  is  Immanly  possible,  to  eliminate 
the  trictiou  whi('h  has  beeii  developed  foi  the  last  30  years  in  that  important  Iwaneh. 

Mr.  Bland.  May  1 imjuire  what  this  ) ntornational  ( hamber  of  (V)iurnerce  is  and 
who  composes  it? 

Mr.  Haicht.  The  International  Chamlter  or  Commerce  throughout  the  world  seeks 
to  perfoim  the  same  functions  that  tlie  I nited  States  ( hamber  seeks  to  perform  in 
the  ITiited  States.  It  is  an  international  organization  which  has  as  its  constituent 
members  chambers  of  commerce  of  all  the  countries  of  the  world— merchanls’  asso- 
<natioi)s,  boards  of  trade,  and  large  international  traders.  It  meets  once  a year  or 
e\ er\  tuo  \eais  in  international  confer(*n<‘es  to  discuss  c[ueslioiis,  such  as  this,  which 
are  thought  to  be  of  vital  importance  to  international  trade. 

The  conference  at  which  the  bill-of-lading  matter  was  taken  up  was  held  in  Lon- 
don in  May,  1921.  The  International  Chamber  in  a few  weeks  will  have  another 
international  conference  at  Rome,  to  whi(  h the  president  of  the  United  States  ('ham- 
bei  of  ( ommer<^e  and  many  of  our  most  <listinguished  .Vmerican  commercial  leaders 
are  going,  and,  in  fact,  have  already  sailed. 

Mr.  Bland.  Has  it  permanent  headtiuarters  anywhere? 

Mr.  Hak;ht.  It  has  |)crmanent  headquarters  in  Paris. 

Mr.  Bland.  Who  are  the  otticers? 

Mr.  Haight.  Mr.  H.  M.  ( 'lemenceau.  one  of  the  most  distinguished  statesmen  ami 
commercial  men.  is  president;  Mr.  A.  Bedford  is  the  American  vice  president, 
and  men  of  that  calilier  are  taking  a very  active  interest  in  its  work. 

'Sir.  Bland.  Has  it  any  headquarters  in  this  country? 

Mr  Haight.  It  has  headtiuarters  with  the  United  States  chamljer  in  tin*  Mills 
Building,  here  in  WAishington. 

Mr.  Bland.  What  countries  are  re])resented  in  it  here’.' 

Air.  Haight.  Perhaps  Mr.  Redpath  can  give  you  that  better  than  1 can.  I can 
give  you  a great  many  of  the  names  of  the  countries-  (Ireat  Britain.  France 

Mr.  Bland.  You  can  insert  that. 

Mr.  Haight.  I should  say  practically  every  country  of  the  world  of  im})ortance 
to-day,  except  Uhina  and  Russia,  is  represented.  TluWmay  be  some  Soutli  American 
countries  not  in  it.  but  all  of  the  great  countries  are  in  it. 

(The  list  of  countries  furnished  by  Mr.  Haight  is  as  follows;) 


COUNTRIES  THE  COMMERITAL  INTERESTS  OF  WHICH 
■MEMBERSHIP  IN  THE  INTERNATIONAL  CHAM 


ARE  REPRESENTED 
HER  OF  COMMERCE. 


THROUGH 


Belgium. 

Cz  echo-8  lovakia. 

Denmark. 

France. 

Great  Britain. 


Italy. 

Luxemlmrg. 

Netherlands. 

Norway. 

Poland, 


S])ain. 

Sweden. 

Switzerland. 

United  States  of  America. 


Mr.  Haight.  The  present  conditions  governing  ocean  trills  of  lading  rae,  as  ev'ery- 
body  knows,  completely  unsatisfac'tory,  "J^hev  have  been  becoming  more  and  more 
so  as  years  jiass.  Every  country  in  the  world  to-day  has  a different  law.  I think, 
without  a single  excej^tion,  every  steamship  company  in  the  world  almost  has  a 
different  form  of  bill  of  lading  and  some  companies  have  many  different  forms  of 
bills  of  lading. 

The  result  has  lieen  that  no  one,  whether  he  was  loaning  money  against  a shipping 
document  or  was  an  insurer  of  goods  in  transit,  could  tell  what  his  risks  were  or  what 
his  rights  were.  The  shipper  at  all  times  practically  has  to  take  what  is  given  to 
him.  In  the  time  of  the  war  the  steamsliip  owner  could  offer  any  form  of  bill  of 
lading  he  liked,  and  the  shipper  had  to  accept.  (3n  the  other  hand,  when  times 
radically  changed,  as  they  are  to-day,  the  shipper  is  the  man  who  holds  the  whip 
hand,  and  I said  in  London,  and  I still  lielieve,  that  with  half  of  the  tonnage  of  the 
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world  tied  u]),  any  ship]>er  who  wanted  to  could  get  a furni  of  lull  of  lading  that  ha^l 
in  it  a jiaragrapli  of  the  Magna  Uharta  or  a ])age  fr<»m  Alice  in  Wonderland,  if  onlv  he 
would  write  a paying  freight  rate. 

Now  these  wide  variations  never  settle  any  inmldes  at  all,  and  the  imernational 
fham!  er  has  lieen  doing  its  utmost  to  Indng  ali  of  the  jiarties  together  about  one  table, 
with  the  purj)ose  of  securing  a friendly  and  a fair  agreement.  We  d<*  not  \ elieve  that 
legislation,  per  se  ami  ahme,  will  ever  settle  this  trouble,  because  when  you  legislate 
votes  are  the  only  things  that  count,  and  if  the  steainshij*  (»wners  hajtpen  to  be  in 
])rei)onderance,  they  get  it  voted  their  way;  <»r-if  the  ship])ers  have  the  whi]^  hand, 
they  get  it  voted  their  way,  and  you  never  get  it  settled. 

There  have  1 een  jirotests  heard  frt»m  all  (►ver  the  wtTld  during  th<‘  last  30  years, 
and  tliey  have  \ een  gradually  be(‘(Tniiig  inmli  more  em]»hatir  and  the  protests  that 
have  1 een  diref  ted  (before  tliis  committee  in  Washington,  before  tlie  Himse  of  Utun- 
mons  and  elsewhere,  and  ! efore  the  House  of  Dejmties  in  Paris)  have  almost  entirely 
lieen  conhned  to  three  delinite  heads. 

The  shi]»per  has  said  tliat  it  is  not  fair  for  the  steamshij)  owner  to  limit  his  value  per 
]iackage,  in  case  of  admitted  liability  ami  fault,  to  a ligure  whicli  is  wholly  tlisj)r'*]»<»r- 
tionate  to  the  damage  he  has  sustained.  Mr.  Englar  has  known  of  at  least  one  bill  oi 
lading  where  a Frem  h com])any  limited  its  liability  in  case  of  fault  to  10  francs  ]>er 
{lackage.  We  have  seen  in  America  810(b  and  less.  And,  naturally,  the  man  who 
ships  a pa^‘kage  worth  8L000  and  which  has  an  admitted  worth  of  -^lOlt  and  is  Then 
told  they  will  give  him  a rheck  f»‘r  8Kb  ivsents  it. 

The  second  dehnite  complaint  has  been  of  the  claims  clause  and,  under  the  jiresent 
conditions,  the  claims  clause  means  this,  that  if  you  do  not  ])resent  your  claim  within 
a given  number  of  days,  within  a very  short  time,  and  if  you  do  not  bring  suit  within 
3()  davs,  or  porhajis  60  days,  you  have  no  right  of  action  at  all;  you  are  barred. 

Mr.'p]i)MONDs.  That  is*  no'twilhstanding  the  goods  may  be  lying  in  the  custom- 
liouse  for  a month  before  you  can  get  them  examined,  sometimes,  like  they  did  in. 
Cuba  a short  Time  ago? 

Mr.  Hak.ht.  There  may  be  many  cases  in  which  the  consignee  honestly  has  an  o]>- 
l>ortunity  t(>  examine  the'goods  bef<»re  the  consignment  gets  to  him;  although  in  Nor- 
way, 1 presume,  you  can  not  start  the  time  running  until  the  delivery  has  1 een  made 
u>  the  consignee. 

The  third  com]>laint  was  that  of  the  bimlen  of  pr<K>f  of  pilferage  and  other  things. 
A man  inserts  in  his  bill  ot  lading  am  not  res])onsible  for  rust,  sweat,  vermin  ’ nr 
40  (»ther  different  causes,  and  he  delivers  his  goods  rusted,  and  the  consignee  seeks  to 
recover  damages,  the  shipiwner  refers  to  the  lull  of  lading  and  says  “I  am  not  resjxm- 
sible  for  rust,  unless  you  can  ]>rove  we  neglected  your  shi])ment.*’  The  shipper  says 
■*1  can  not  jintve  anything;  1 was  not  aboard  your  b>oat.  “Wliy,  very  well,'’  says  the 
shipowner,  '4f  you  can  not  pmve  we  neglected  your  shipment,  I am  not  liable." 

Those  three  complaints — burden  of  proof,  claims  clause,  and  value  ]>er  jiackage— have 
l»een  threshed  out  over  and  over  again,  and  the  contest  became  heated  that  finally, 
in  England,  in  that  great  steamshijMtwning  country,  they  had  to  listen.  They  had 
always  said  the  steamship  (ntmer  has  full  freedom  of  contract;  he  can  jnit  into  his  bill 
of  lading  anything  the  other  side  wdll  accept;  but  eventually,  before  the  war  was  over, 
an  iin])erial  shipjiing  committee  was  ap])ointed  by  Great  Britain  to  study  the  whole 
jiroblem.  Witnesses  were  heard  from  all  walks  of  life— the  banker,  the  cargo  muler- 
writer,  the  shipper,  and  the  steamship  (^wner — and  in  the  end  that  committee  tiled  a 
report  recommending  that  all  legislation  throughout  the  British  Em]nre  be  ■\\'i]>ed  out 
clean;  that  is,  that  they  start  afresh  with  the  Harter  Act,  adopting  our  American  law, 
which  had  been  copied  in  P]ngland,  Australia,  and  New  Zealand,  but  every  time  it 
was  c(»pied,  it  was  copied  vdth  some  changes.  So  the  British  Emjure  said  ‘A\e 
liave  reached  a point  where  the  shippers  have  got  to  be  given  greater  prote(Mion, 
and  the  way  to  do  it  is  to  stop  these  clauses  which  exem]>t  the  carrier  from  all 
liability,  and  to  make  our  law  uniform. 

It  was  then  that  the  International  Law  Association  and,  alittle  later,  the  International 
(.'hamber  of  Commerce,  took  up  the  movement,  and  our  opinion  was  this,  that  when 
Great  Britain  had  reached  that  stage  of  being  trilling  to  ado])t  the  Amerii^an  law,  witli 
these  other  three  advantages  which  everyljody  is  clamoring  for,  we  then  had  so  much 
of  the  world  practically  standing  together  that  the  right  thing  to  do  was  to  seek  inter- 
national'  uniformity  and  not  merely  British  and  American  uniformity.  So  that  an 
effort  was  made  to'<odify,  really,  our  American  Harter  Act. 

A'oti  gentlemen,  who  are  lawyers,  will  understand  that  the  Harter  Act  is  super- 
imposed upon  the  common  law.  It  means  nothing  to  the  French  to  say  certain 
clauses  are  allowed  and  other  clauses  are  prohibited;  they  do  not  knotv  what  that  means 
Muth  reference  to  the  carriers,  nor  why  it  is  necessary.  What  lie  may  exempt  himself 
from  and  what  he  may  not  they  want  stated  in  plain  terms.  So  that  the  Harter  Act 
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WRs  fodilied  into  the  form  of  The  lIuKiie  rules,  but  the  tiiree  points  1 have  referred  to 
were  not  covered.  They  said  they  would  let  the  carrier  limit  his  liability  to  £ 100  per 
I>ackage.  or  virtually  the  e(iiiivalent  of  $50(t.  It  has  been  conceded  by  everv  one  tliat 
we  must  take  one  kind  of  money,  which  fluctuates  as  little  as  possil)le.  instead  of  having 
the  Italians  say  lira,  the  English  say  pounds,  the  American  say  dollars,  the  German 
sav  marks,  and  the  Russian  say  rul)les,  and  you  do  not  know  where  voti  are.  The  money 
which  is  mo^t  commonly  used  and  the  best  known  in  international  trade  is  perhaps 
the  best  one  to  pick  for  all  the  nations  of  the  world  to  agree  upon.  They  ought  to 
agree  upon  one  denomination,  and  the  most  stable  Ave  can  get. 

r £ ino  Mr.  Beecher  thinks  is  probably  too  much  of  a l)urden  on  the  steamship  owner, 
/ and  I think  so.  too.  I think  that  £100  is  more  than  the  value  of  the  average  package: 
but  ve  can  onlv  say  that  the  .steamship  ov  ners  and  the  cargo  representatives  fought 
It  out.  lii’st  at  riie  Hague  and  again  in  London,  and  the  European  cargo  peo])le,  and 

II  suppose  tlie  American  cargo  people,  feel  il  the  stf^amship  owners  want  to  give  us  £i()0 
per  packap  as  the  limit  Ave  are  going  to  agree  Avitli  them,  and  the  steamship  owners 
ha\'e  linally  said.  ' Very  well;  vv'e  surrendei : we  concede.  But  it  is  not  so  much  of  a 
burden  on  the  steamship  OAvrier,  if  only  every  steam.ship  OAvnerhas  exactly  the  same 
responsibility.  They  are  then  on  an  absolute  ecpiality  from  a comp^titiA'e  standpoint 
and.  it  it  costs^them  more,  they  raise  their  freight  rate.  We  saw  bunker  coal  go  from 
$o  a ton  to  $2*  a ton  during  the  Avar,  it  did  not  stop  any  steamship  company  from 

Vdoing  business:  they  all  had  to  pay  the  same  price,  and  they  added  it  to  the  freight 
rate.  • ' ® 

On  the  claims  clause  the  difliculty  has  been  reached.  I think,  fairly,  and  I really 
would  like  to  have  you  gentlemen  look  at  that  claims  clause  once  more.  I think  there 
IS  a complete  misapprehension  on  the  part  of  some  of  you.  Here  is  the  Uiav  to-day,  that 
It  >mu  do  not  present  a notice  of  claim,  a formal  notice,  that  you  are  going  to  sue 
within  a teAv  days,  and  if  you  fail  to  bring  suit  Avdthin  perhaps  30  days  you  are  barred 
entirely,  no  matter  Avhat  the  facts  are.  Lhider  The  Hague  rules  of  the  present  code, 
no  matter  Avhat  the  facts  are.  you  can  bring  your  suit  within  12  montlrs  after  the 
deliATuy  of  the  diunaged  goods:  but  if  you  liave.  as  consignee,  received  the  goods  and 
giA  en  a clean  receij)t  for  the  goods  aiul  taken  them  away,  then  Avhen  you  sue  for  damage 
you  must  prove  that  the  damage  did  not  really  occur  after  you  took  them  aAvav:  that 
the  damage  did  not  occur  Aidiile  the  goods  were  in  your  hahd.s.  Noav.  that  is'just  as 
reasonable  and  fair  as  anything  can  be.  as  ] see  it.  If  I take  a case  of  shoes,  we  AA'ill 
py,  aAAmy  from  the  carrier  and  give  him  a clean  receipt  and  I store  them  in  niA"  Avare- 
house  tor  six  months  and  then  I open  them  and  I (ind  four  pairs  of  shoes  haA’e  been 
stolen,  they  might  just  as  Avell  have  been  stolen  in  the  warehouse  as  on  the  steamship 
compiuiy's  ship:  but  all  I have  to  prove  is  that  I put  them  in  my  Avarehouse  and  put 
them  111  a room.  AAitli  the  door  locked,  and  which  had  never  been  opened  until  the 
tune  the  theft  Avas  discovered. 

Mr  Bland,  v^uppose  your  shoes  are  sent  out  to  Kansas  City;  they  are  taken  off  of 
the  ship  at  Aew  Vork  and  sent  to  Kansas  <'itA%  and  von  have  no  means  of  examinino' 
theni  until  they  get  to  Kansas  City?  ‘ ‘ "" 

Mr.  Haight.  \ou  have  to  prove  betAveen  the  time  that  case  AV'as  delivered  To  you 
on  The  dock  in  Xew  York  and  you  receipted  for  it  clean,  and  the  time  it  Avas  o]>ened 
in  Kansas  ( 'ity,  that  it  Avas  never  tampered  a\  ith ; and  you  certainly  should  be  required 
to  do  that,  or  the  steamsliip  com])any  could  be  robbed  right  and  left. 

If  1 may  stoj)  a moment  to  interpolate,  I Avill  tell  you  hoAV  that  works  in  shoes.  One 
of  our  American  shippers  carrAung  shoes  to  South  America  had  had  claim  after  claim 

I • 1 1 * 1 I ;md  they  paid  them.  Finally,  one  (lav.  this  same 

shipper  delivered  a dozen  case.s  of  shoes  on  his  dock.  He  telephoned  his  shippino- 
clerk  ami  said,  “Come  down  here.”  The  man  said  “What  do  you  want  to  see  me  for?“ 
He  said,  ^ I want  to  see  you;  come  down.  He  said,  “What  do  you  want  of  me?” 
He  said,  “ L will  tell  you  what  I want  of  yc'U  when  you  come  down.”  8o  when  the 
man  went  down  he  said,  “You  have  just  delivered  12  cases  of  shoes.  I want  you 
to  stand  on  my  dock  while  the  coopers  open  every  case;  I want  to  see  what  is  in 
them,  and  there  was  no  a single  case  that  did  not  have  from  two  to  three  or  four  pairs 
of  shoes  missing. 

Xow,  those  things  happen  and  it  is  only  fair  that  the  steamship  owner,  who  has 
delivered  his  goods  and  received  a clean  receipt  for  them,  should  be  entitled  to  say 
to  the  man  who  took  the  goods  away  and  who  comes  back  six  months  later  and  says' 
“something  has  been  stolen  out  of  that  box  ' — it  is  only  fair  to  say  that  the  consignee 
should  he  required  to  jirove  they  were  not  .■-tolen  after  the  time  he  gave  the  receipt. 

Mr.  B1..WIJ.  At  the  same  time,  (loe.‘-:n’t  it  ]iut  a very  heavy  burden  u])on  him  where 
he  has  no  opjxirtrinity  to  ascertain  that  unless  he  o]>ens  up  every  case  in  New  York*’ 
Shouldn't  we  make  that  a distributive  loss? 

Mr.  Haight.  The  burden  has  to  rest  upon  somebody,  and  I have  always  insisted 
that  the  burden  should  rest  upon  the  man  who  can  protect  himself,  and  not  upon  the 
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man  who  absolutely  can  not.  When  tlie  carrier  has  goods,  it  is  his  busiinw  to  jiolice 
his  dock  and  to  ]K)lice  his  shi]>.  and,  if  they  are  stolen  then  without  his  fault,  somebody 
must  b(>ar  the  loss  and  he  is  the  most  logical  man  to  do  it;  but,  when  he  has  jiarted 
with  the  gcTods  and  he  has  no  possible  means  of  guarding  them  any  longer,  the  man 
whose  duty  it  is  to  guard  them  should,  I think,  be  held  resjionsihle. 

Mr.  Bland.  In  other  words,  you  fix  tlie  res]ionsibility  u])oii  the  last  carrier,  and 
the  last  carrier  would  ,go  back  upon  the  next  carrier,  and  the  next  carrier  would  tlien 
go  back  upon  the  steamshi])  com]iany? 

Mr.  Haight.  It  will  fix  the  responsibility  always  upon  the  man  who  holds  the  goods 
of  ]>roving  that  tlie  damage  did  not  occur  while  they  were  in  his  passession.  in  that 
situation,  if  he  is  tri-ing  to  hold  somebody  else. 

Mr.  ('ami'BEI.l.  Is  not  that  a part  of  the  insurable  risk  and  ouglit  to  be  carried  by  the 
insurers? 

Mr.  Haight.  1 agree  it  is  an  insuralde  risk,  and  of  course  the  currier  will  insure 
himself;  l»ut  I think  the  responsibility  should  fairly  lie  placed  upon  tlie  man  who  can 
reduce  the  risk  of  the  loss.  If  you  make  the  loss  jiayablc  l>y  the  underwriters,  then 
nobody  cares  who  pays,  except  your  underwTiter,  and  the  risk  of  carelessness  is  in- 
creased. The  mate  of  a ship  is  not  so  much  annoyed  when  he  linds  Del  Monte  canned 
goods  served  up  to  him  on  a long  voyage  if  he  thinks,  “Well,  my  boss  does  noj  care; 
the  underwriters  will  pay  for  the  opened  package-'  ; Init  if  he  thinks  his  boss  has  to 
]>ay  the  loss  and  that  he  will  then  lose  his  job.  then  it  presents  a different  situation. 

Mr.  Fampbell.  Under  your  theory,  it  would  not  work  that  way;  the  shij)  owner 
would  have  to  insure,  and  he  would  have  to  charge  that  insurance  back  in  the  freight 
rates. 

Mr.  Haight.  Yes;  hut  the  rates  of  insurance  will  always  he  lixed  on  the  moral 
buzzard,  so  that,  just  as  some  steamshii»  comjianies  get  a much  better  rate  on  marine 
and  other  risks  than  others  tlo.  the  company  that  holds  its  losses  down  will  henetit 
bi'  ,«o  doing. 

^^r.  (’AMriiKLL.  No,  not  at  all:  bt'causo  all  of  those  risks  are  carried  in  I\  A I.  asso- 
ciations. AA'hich  are  mutual  associations  Avliere  eA'eryiiody  pays  on  the  same  l>asis. 

Mr.  Hat(;ht.  Isn't  it  true,  Mr.  Cami)l)ell.  that  some  peojde  Avill  not  I'O  a<imitted  in 
the  P.  ik  1.  association  at  all? 

Mr.  ('amphell.  1 assume  so.  hut  he  has  to  he  a pretty  l»ad  character. 

Mr.  Haight,  There  are  such. 

Mr.  Campbell.  I am  not  prepared  to  atlmit  there  are  no  American  steanishij)  o\vuers 
Avho  AA'ould  not  he  a<lmitted. 

Mr.  Edmonds.  As  attorney  for  a P.  A I.  association,  yon  know  that  is  so,  thoiiLdn 
(Laughter.  1 

Mr.  Pai  l.  On  pa^e  4,  line  BL  it  uoav  reads  if  the  loss  or  damage  is  not  a]q>arent,  the 
notice  must  he  given. 

Mr.  Haight.  Yes. 

Mr.  Paul.  Wouldn't  it  elarifv  mattei*s  a little  hit  to  insert  if  the  lo.ss  or  damage  is 
not  apTiaront  at  the  time  of  delivery,  or  at  the  time  of  the  nnuoval  of  the  goods  from 
the  custody  of  the  carrier? 

Mr.  Haight.  I will  admit  I am  exceedingly  anxious  to  see  these  rules  adopted  as 
th(‘v  AA'ere  agreed  to  by  the  24  separate  (‘ommercial  nations;  be<*ause,  if  avo  begin  to 
change  and  vsomebody  else  begins  to  change,  and  eA'orybodv  takes  a hand  at  changing 
them,  then  the  AA^ork  AA'e  have  been  doing,  off  and  on,  for  10  years  and  continuously 
for  the  last  20  months,  is  all  throAA'n  in  the  discard  and  aa'c  have  to  begin  all  over  again. 
-\nd,  for  one,  I am  fairly  tired  of  my  job  and  I AA'ant  to  see  it  finished.  It  i.s  important, 
therefore,  to  hold  to  the  ]>hmseology  if  aa'c  can. 

Xow  let  us  read  the  Avhole  clause  and  not  one  sentence  of  it. 

Unless  notice  of  loss  or  damage  and  the  general  nature  of  such  loss  or  damage  be 
given  in  writing  to  the  carrier  or  his  agent  at  the  port  of  discharge  before  or  at  the 
time  of  the  removal  of  the  goods  into  the  custody  of  the  person  entitled  to  delivery 
thereof  under  the  contract  of  carriage,  such  removal  shall  be  ]>rima  facie  eA-idence  of 
the  delivery  by  the  carrier  of  the  goods  as  described  in  the  bill  of  lading. 

In  other  AA'ords,  the  man  Avho  giv'es  a clean  receipt  or  aa'Iio  accejits  his  goods  A\dthout 
the  slightest  com])laint,  must  admit  that  he  has  at  least  receiA  od  them  clean,  aci^ording 
to  his  oAA'ii  admission;  but,  if  it  is  a damage  AAdiich  can  only  be  ascertained  by  opening 
your  box,  he  is  not  required  to  do  that  the  moment  the  goods  are  delivered  to  him 
but  he  is  given  an  additional  three  days  AAdthin  Avhich  to  examine  his  goods  and  hisi 
receipt  for  the  goods,  AA'here  the  damage  is  concealed,  does  not  oath  act  as  prima 
facie  evidence  of  a clean  receipt. 

Mr.  Perlman.  It  AAill  take  three  days. 

Mr.  Hakjht.  \\lien  the  three  days  ha\'e  expired,  then  he  is  in  the  position  only  of 
having  giA'on  a clean  receipt  for  the  gfxxls,  Avhich  hinds  him  to  AA'hat  —merely,  if  sub- 
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seqiKMitly  he  wants  To  tile  a suit  or  To  i>resent  a claim  of  any  kind,  that  he  is  only  le- 
quired  to  show  that  was  a mistake;  “ I did  fecei])t  cdean;  I did  accej)t  my  sfoods  with- 
out protest  and  they  did  look  like  they  Avere  undamaged  ”:oods,  hut  it  is  wron^.  I can 
prove  that  those  "oods  have  not  Ireen  damaited  since  I received  them  and  that  th(*v 
were  damaged  Avhen  I did  receive  th(‘m.’' 

Mr.  Peri.m.-v\.  Would  it  not  be  better,  then,  to  add  that  to  the  first  .sentfuice,  rather 
than  to  make  it  a separate  sentence? 

Mr.  H.mght.  1 had  not  suiijmsed  anybodv  could  read  the  wlnde  secfioit  and  <ti'.'e 
it  any  other  meaning,  [f  iliat  is  true  ! would  like  to  leave  it  nnchantred:  if  it  is  not 
true,  we  can  chans-e  it;  but  it  seems  to  me  it  is  jilain  that  unless  notice  is  dven,  it  is 
to  be  assumed  that  the  eoods  are  delivered  clean;  but  if  the  loss  or  dama^m  is  not  ap- 
parent. that  notice  need  not  be  stiveh  uniil  thrt'e  days  after. 

Mr.  P.\t  I..  Three  rlays  from  when? 

Mr.  Perlman.  Would  it  not  be  better  to  ])ut  it  in  as  part  of  the  first  senttmce? 

Mr.  Haight.  It  is  not  better  if  the  meanino:  is  now  clear. 

Mr.  Perl.m.w.  It  is  not  clear;  it  is  not  clear  to  me:  it  would  be  clearer  to  me  to  put 
it  in  the  first  jiart  of  d. 

Mr.  Haight.  Certainly  it  is  all  a ]>art  of  subsection  f f ) and  under  no  chcumstance? 
can  aaybody  l>e  barriRf  from  suinif  within  12  months,  and  it  is  only  this  infinitesimal 
quest mn  ot  whether  it  is  or  !■=  not  jir'ma  facie  evidence,  and  to-day  1 think  you  will 
a^ee  with  me.  an\  man  n ho  has  triven  you  a receipt  for  anvthina  you  have  delivered 
to  him  is  bound  by  his  receipt,  and  that  is  reallv  nothing  but  a declaration  of  right. 

Mr.  Perlman.  He  is  not  bound  by  it? 

Mr.  Haight.  He  is  not  bound  l>y  it,  but  he  has  to  show  it  to  be  wrong. 

Mr.  Perlman.  Correct. 

Mr.  Haight.  That  is  absolutely  all  this  savs. 


Mr.  Perlman.  I think  it  would  be  a great  deal  better  if  you  did  not  make  two 
separate  sentences,  but  simply  have  that  clause  a part  of  the'first  sentence. 

Mr.  II.AIGHT.  Perhaps  we  can  change  the  punctuation,  and  1 am  satisfied,  as  .Mr. 
Beecher  is.  that  there  Avill  be  no  difficulty  in  making  perfectly  unimportant  changes 
or  changes  which  make  more  clear  the  ])urpose.  A change  of  meaning  is  one  thing, 
but  to  make  the  meaning  more  clear  is  a very  different  thing. 

Mr.  Perlman.  .lust  exjdain  that  next  sentence  to  me — “The  notice  in  Avrifing  Aviil 
not  be  admissible.”  etc. 

Mr.  Haight.  • The  notice  in  AATiting  Avill  not  be  admissilile  if  the  state  of  the  goods 
has  at  the  time  of  their  receipt  been  agree<l  to  be  otherAA'ise  than  as  stated  in  the 
notice.” 

Siqipose  goods  are  seen  to  be  damaged  on  the  dock  and  the  steamship  owner  says, 

' ‘I  Avant  a surA  ey  of  those  goods  right  noAv:  they  are  damaged.”  and  it  is  agreed  before 
they  are  taken  aAA'ay  that  they  are  damaged  to  the  extent  of  SIOO.  The  man  can  not 
then  carry  them  aAvay  and.  six  months  later,  after  the  goods  have  al  1 been  turned  into 
granulated  sugar.  A\-e  aaoII  say,  or  tanned  hides,  or  something,  then  make  a claim  that 
his  damage  A^as  a thousand  dollars. 

Mr.  Perlman.  Siqipose  that  a case  of  shoes  is  receix-ed  at  the  dock  and  offered  for 
delivery  to  the  consignee,  and  the  bill  of  lading  calls  for  24  pairs  of  shoes 

!Mr.  Haight.  Of  course,  it  nex-er  xvould;  it  xvould  call  for  one  case  of  shoes,  said 
to  contain  24  pairs. 

Mr.  Perlman.  Suppose  it  says  that — one  case  of  shoes  said  to  contain  24  pairs. 
It  is  nailed  up:  it  is  not  opened,  and  the  clerk  for  the  consignee,  or  the  agent  for  the 
consignee,  signs  a receipt  that  he  has  received  a case  of  shoes  containing  24  pairs  of 
shoes  in  good  condition.  He  signs  that  receipt,  say.  When  that  case  of  shoes  is  opened 
the  next  day  at  the  place  of  business  of  the  consignee,  say  there  are  only  23  pairs  of 
shoes,  or  that  one  or  txvo  pairs  of  shoes  are  damaged.  The  receipt  hax'ing  been  signed 
by  this  authorized  agent,  xx'hat  is  liis  position? 

Mr.  Haight.  Absolutely  nothing  but  to  shoxv  that  the  shoes  xvere  not  stolen  betAveen 
the  time  he  receix  ed  the  case  and  the  time  he  opened  it. 

Mr.  Perljian.  The  burden  is  on  him — on  the  consignee? 

Mr.  Haight,  ('ertainly.  exen  to-day.  That  has  nex’er  been  any  different.  We  are 
trying  to  codify  the  laxv;  not  to  make  nexv  laxx'. 

Mr.  Perlm.an.  You  are  not  codifying  the  laxx'  xvhen  you  say  that  the  notice  in  xvriting 
shall  not  be  admissible  if  a receipt  is  given. 

Mr.  Haight.  You  are  not  doing  much  more.  Suppose  you  and  I agree,  having 
opened  the  box,  that  there  xvere  23  pairs  of  shoes  there? 

Mr.  Perlman.  That  is  quite  different. 

Mr.  Haight.  Would  you  subsequently  be  allowed  to  say  there  were  only  22  pair? 

Mr.  Perlman.  I xvmuld  be  alloxved  to  say  it. 

Mr.  Haight.  But  you  xvould  not  get  away  xvith  it. 

Mr.  Perlman.  No. 
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Mr.  Haight.  That  is  Axhat  this  says. 

Mr.  Perlman.  Suppose  it  is  a closed  ca.se  and  my  agent  say,s.  in  a signed  receijit,  ” I 
haxT  received  24  pairs  of  shoe.s  in  good  condition.”  What  is  my  position  then,  in 
view  of  this  sentence? 

Mr.  Haight.  Just  xvhat  it  xvould  lie  under  the  preceding  sentence.  You  have 
receivi'd  the  goods  xvilhout  gix'ing  notice  of  claim  and  you  subsequently  x\-ant  to  give 
notice  of  claim,  and  you  have  the  right  to  do  that.  It  is  only  Axdiere  the  thing  has  lieen 
inxestigated  and  an  agreement  reached  you  say  that  agreement  ought  To  stand. 

Mr.  Perlman.  But  you  are  shifting  the  burden  a good  deal  to  the  con.Mgnee.  just 
becaiLse  a receqit  is  signed,  although  the  merdhandise  has  not  lieen  examined. 

Mr.  Haight.  Tha»  is  xvhere  the  burden  reMs  to-day.  sir:  xve  are  not  shifting  any- 
thing. 

Mr.  Perlman.  I know:  but  the  carrier  xx’ould  have  a ]irinted  receipt  and  he  x\-ould 
jiresent  it  to  the  agent  of  the  consignee  and.  in  order  to  get  the  merchandise  (say  the 
truckman  is  the  agent  of  the  consignee),  he  .'^igiis  the  receipt  and  sometimes  he  does 
not  read  it,  and  xvould  not  understand  it  if  he  did  read  it. 

Mr.  Haight.  Is  it  your  idea  That  a recei]it  reading  “in  apparent  good  order;  4 ca.ses 
marked  so  and  .so.”  xvould  liar  the  man  under  this  sentence  in  lines  21  to  23? 

Mr.  Perlman.  It  xvould  not  bar  him,  Imt  he  xvould  hax-e  a greater  burden  of  proof 
than  the  ]»resent  laxv  idaced  upon  him. 

Mr.  Haight.  No;  there  xx-ould  not  be  the  slightest  difference  that  1 knoxv  of. 

Mr.  Perlman.  If  you  gix'e  the  c-arrier  an  opi>ortunity  of  placing  in  his  recei])t  a 
statement  of  a fact  that  does  not  exist  and  then  you  shift  the  burden  to  the  con.Mgnee, 
xxho  must  distirove  that  fact?  As  1 say.  you  get  a closed  case,  not  opened  by  the 
consignee  at  the  time. 

Mr.  Haight.  Yes. 

Mr.  Perlman.  Therefore,  you  can  not  say  absolutely  xvhat  the  contents  of  the  cas(> 


are . 

Mr.  Haight.  Neither  jiarty  can  say. 

-Mr.  Perlman.  Neither  party  can  say. 

Mr.  Haight.  But  the  box  is  apparently  in  good  order  an  1 condition. 

Mr.  Perl.xi.an.  Yes. 

Mr.  Haight.  Then  the  party  is  entitled  to  a receipt  that  the  box  is  apparently  in 
good  order  and  condition. 

Mr.  Perl.xian.  Not  necessarily  so. 

Mr.  Haight.  It  is  in  apparent  good  order  and  condition. 

Mr.  Perlxian.  That  case  may  have  been  opened  up  on  the  voyage. 

.Mr.  Haight.  T say  it  is  in  apparent  good  order  and  condition,  and  if  you  are  an 
ocean  carrier  and  you  delivered  a box  that  looked  to  lie  perfectly  all  right,  you  xvould 
xx’ant  a receipt  "in  apparent  good  order  and  comlition.”  If  the  man  comes  back 
afterxx'ards  and  says  the  box  has  Ixeen  opened,  it  has  been  robbed 

Mr.  Perlman.  But  you  knoxv  of  any  number  of  cases  xx'here  there  has  been  a shifting 
of  the  contents  of  boxes  on  board  the  vessel. 

Mr.  Haight.  It  is  hard  to  break  it  open  and  not  to  hax'e  it  shoxv. 

Mr.  Perlman.  We  have  had  a recent  conviction  in  Nexv  York  xvhere  it  xx'as  done, 
and  done  regularly. 

Mr.  Haight.  Yes;  but  xx'hat  I am  trying  to  make  clear  to  you  is  this,  that  this  clause 
to-day  imposes  upon  the  carrier  a responsibility  he  has  nex'er  dreamed  of  accepting 
before,  that,  xx'ithin  12  months  after  any  goods  have  been  delix'ered,  anybody  can 
make  a claim. 

Mr.  Perlman.  But  you  arc  also  placing  on  the  shi])per  a greater  Imrden  than  any- 
body ever  dreamed  of. 

Mr.  Haight.  Let  me  make  it  clear  that  I am  not  placing  on  the  shipi>er  any  greater 
burden.  T am  sini])ly  stating  the  law  as  it  is  to-day.  except  that  the  shipper  has  12 
months  xx'ithin  xx'hich  to  make  his  claim  and  to  bring  his  suit,  insteaxl  of  30  days,  as  it 
is  noxv. 

Mr.  Perlman.  T understand  that:  but  you  do  not,  under  the  present  law,  say  to 
the  shipiier,  “If  you  sign  a receipt,  it  is  the  same  as  if  you  can  not  give  notice  and, 
therefore,  the  burden  is  upon  you  to  prove.” 

Mr.  Haight.  Mr.  Englar  here  is  the  champion  of  the  shippers.  Is  it  not  true, 
Mr.  Englar.  that  practically  ex'ery  xx'ord  of  this  section  is  the  laxv  to-day,  so  far  as  the 
burden  resting  upon  the  man  holding  possession  of  the  goods  to  shoxv  the  goods  xvere 
not  tampered  xvith  after  he  took  delivery? 

Mr.  Englar.  I think  the  burden  always  rests  upon  the  consignee  to  prove  the  goods 
were  damaged  before  he  received  them,  xvhether  he  signs  a receipt  or  not. 

Mr.  Perlman.  I understand  that. 


P ■ 


26 


KELATIKG  TO  THE  CAREIAGE  OF  GOODS  BY  SEA. 


re--oipt  in  which  lie  specifically  states  tliev 
thn/fn  in  pood  order  and  condition  or  in  apparent  pood  order  and  condition 

Mr  I’T  ^ 

M^‘  Fvrr  e Vb«t  i J o part  of  the  court. 

ttr‘,  L = ^ U ‘l!'^^^tion  ot  evKh  nee.  Personally,  I do  not  think  this  par- 

wliat  I i an  now.''’  '*'«  iaalerially  l,oyi.,Kl 

Mr.  Hak^ht.  It  is  the  same  thin^;. 

is  statinp  it  expressly  (and  you  are  correct  in  sayinp  it  has  neyer 
not  in  that  way  before,  as  far  as  1 know)  and,  as  so  stated  it  does 

has  now  burden  on  the  consipm>e  beyond  wliat  he 

(lowiihere!  ^ fi-ndition  of  affairs  as  is  put 

Mr  K.vol.xr.  Of  course,  we  are  yery  plad  to  haye  the  privilepe  of  piyiie--  a noticr. 
at  all  or.  rather,  yery  plad  to  br>  allowed  or  permitted  to  sue  within ^one  year  (>yen 
t we  do  not  piye  notice.  My  difficulty  l,as  always  l,een  to  pet  the  notice  -uyiu 
bf cause  -verv  otten  they  semi  a truckman  and  if  he  doesn't  pive  th(>  notice  you  are 

X^ylir!^  privilepeOf  suinp  within 

(Thereupon,  the  committee  took  a recess  intil  l.:k)  o'clock  p.  m.) 


■\!TKH  nUCESS. 

The  (•ommiltee  recoiiyened  pursuant  lo  the  takinp  of  tlu‘  rece.ss,  Hon  AV-'lli-uu  S' 
Greene  (chairman)  pre.sidinp  ^-^,Jiou.  u .mam  fs 

STATEMENT  OF  MR.  CHARLES  S.  HAIGHT-Resuiued. 

coyered.  jicrhaps  sufHciently,  the  three  imints  of  (dijection  which 

They  y ere  first  taken  nj)  and  dratted  by  the  International  I aw  Association  throii-h 
their  mantimo-]a\v  comimttee.  They  were  then  the  suhjeel  of  consideration  at  the 
neetinp  ot  the  International  (’hamber  of  Commerce  in  June.  1!»21:  came  befoi4  Tin 
Hapue  Conlerence  in  August.  ]-)21.  and  were  amended  and  agreed  to  imaffimSv  bv 
practical  people  then  present.  Banker.'-,  underwriters,  shiiipers  and  steamshii) 
own™,  were  all  th»e.  n Xovnmber.  1921  the  Internattonal  ShippS  (“ISelu'.: 

■na.  held  in  London.  Ihe  steamship  owners,  through  their  ownem'  on^anizations 
were  represented,  coyering  certainly  oyer  90  per  cent  of  the  tonnage  of  tlu^yorld  and 
the  steamship  owners  sai.  . ;AVe  do  not  like  the  rules;  we  think  the  burden  they  place 

burden4^>f  ® -f mill'll  = ii'<‘  t'li'ik  that  forcin-  the 

V,  4 y etc.,  is  unfair;  but  if  our  shippers  wain  these 

miT  submit  to  them,  to  terminate  this  tong  wrangle,  proyided  the  rules  are 

made  unitorm  everywhere,  so  that  every  steamship  owner  has  the  same  burdon  and  it 
becomes  a fixed  item  of  expense  which  we  can  properly  cover  and  still  4 , , 4n  a 
equality  trom  the  competitive  standpoint."  ‘ " " 

fnll  rT'  id  the  British  interests  opposed  the  rules,  esiieciallv  with  reference  to 
imr-  hoard  of  trac  e in  Great  Britain  brought  the  owners  and  tlieship- 

per.s  together  and  said  to  them.  “It  it  is  possible  for  you  two  to  agree  in  terms  of  an 

Y international  uniformitv.  well  and  good  The 

Prime  Minister  has  agreed  that  the  British  dominions  will  obtain  legislation  in  favor 

wib  ^ iim  promised,  and  that 

sbii>i>*^  Harter  ,\ct  and  there  are  a lot  of  points  which  will  not  be  covered  for  the 

fntiJ  4 "'P  hve  up  to  our  promise  we  will  do  nothing  more;  but  if  you  two 

aspi£th4t?  The  llag\ie  rules 

n.iree.  Tlien  we  had  the  international  conference  called  by 
Vrirk  \ Maritime  Internationale.  It  is  tlie  organization  which  promulgated  the 
kst  rules  on  collision,  safety,  etc.  That  conference  took  place  in  Octobw 

inf  ^ V'  practical,  tiained  men  in  the  bu.-ines.s:  they  we,p 

tberff?  ' chambers  of  commerce,  underwriters,  and  bankers  were 

im-  bri4Sfn4^B;4tbV^^^  «™^iii^ments,  as  Mr.  Beecher  pointed  out  this  morn- 

i4^he  languape^^  " ^ everybody  wanted.  \Ve  got  a unanimous  agu'eement 

before  the  diplomatic  representatives  of  2-1  commer- 

p.flL.  ' 7“'^  international  unanimity  was  accomplished,  not  without  diffi- 

culty. and  wth  still  further  amendments. 
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To-day  1 believe  the  rules  come  as  close  to  a fair  settlement  of  the  long  controvei-sv 
as  it  is  humanly  possible  to  get.  and  I would  like  to  make  it  very  plain  to  vou.  .Mr. 
( 'hairman  and  members  of  the  committee,  that  this  is  not  a code  which  ha.-  been  drafted 
by  theorists  or  by  lawyers,  but  a practical  agreement  which  has  been  reached  b\-  the 
interests  engaged  in  the  business. 

In  every  international  shipment  you  must  have  five  different  interests  and  .-ome- 
times  they  are  all  nationals  of  a different  country.  You  have  the  stdler  of  the  goods, 
the  shipper;  you  have  the  ocean  carrier:  you  have  the  discounting  banker;  vou  have 
the  cargo  underwriter,  and  then  the  buyer  abroad.  It  is  not  po.ssible.  in  iny  judg- 
ment, to  reach  anything  like  international  uniformitv  if  those  practical  iieoph*  do 
not  first  agree.  If  they  do  agree  upon  any  Htic  that  is  fair,  it  does  i.ot  make  much 
difference  precisely  where  you  draw  the  line,  if  only  you  do  draw  a line  somewhere. 
If  a banker  knows  what  his  security  is.  he  can  loan  his  money.  If  e\'crA'  bill  of  lading 
is  different  and  every  law  is  ditlerent.  he  ne\  or  can  know  whai  securit\'  he  i-  going  to 
get.  If  the  cargo  underwriter  knows  how  much  the  carrier  is  responsible  for.  he  can 
fix  his  preniiums  scientifically.  If  the  shipowner  knows  what  his  liability  is.  he  can 
insure  against  it  and  guard  against  it.  and  the  shipper  is  cijually  helped  if  he  lias  the 
uniformity. 

.\s  I stated  this  morning,  these  rules  (as  I tliink  every  man  will  agree  wiio  has  studied 
them),  are  nothing  but  a codification  of  the  Harter  Act,  with  the  three  jioints  covered 
which  the  Harter  Act  has  never  touched.  The  Harter  Act  does  not.  under  the  con- 
striK'tion  of  our  Supreme  Court,  bar  the  siiipowner  from  agreeing  upon  the  value  of 
his  i^ackage  and,  if  he  agrees  it  is  only  worth  $100,  the  Harter  Act  does  not  help  the 
man  whose  package  is  worth  much  more.  The  Harter  .\(  t does  not  affect  the  claims 
clause  and  the  man  can  still  put  into  his  bill  of  lading  a clausi'  requiring  that  the 
claim  must  be  presented  before  he  takes  the  goods  away,  or  that  he  must  sue  within 
30  days,  and  it  is  good;  the  Harter  Act  does  not  stop  it.‘  There  is  .«imi»ly  a change  in 
the  burden  of  proof.  So  that,  as  I see  it,  we  have  codified  the  Harter  .\ct  in  such  form 
that  all  the  rest  of  the  world,  the  code  countries,  can  acce])t  our  .American  law  in  this 
form,  because  they  can  read  a code  and  they  can  not  rt'ad  the  common  law;  they  do 
not  understand  it. 

.\ow,  in  my  judgment,  it  is  not  necessary  to  worry  about  tlie  details.  If  every 
nation  has  a different  law,  it  is  impossible  to  get  any  system  at  all ; with  a uniform  code, 
it  will  not  be  possible  for  us  to  work  out  standard  bills  of  lading  in  the  regular  trades! 
To-day,  a bill  of  lading  which  is  iierfectly  lawful  in  Great  Britain,  subjects  a man  to  a 
line  of  S2,000  for  every  bill  he  issues  in  this  country,  and  you  can  not  get  a system  out 
of  conflicting  provisions  of  that  character.  AVhen  the  'law  is  the  same,  it  will  be 
jjossible  to  have  on  your  liner  bill  of  lading  from  New  York  to  the  United  Kingdom, 
practically  word  for  word,  ever>-  bill  alike  in  its  ordinary  parts  and,  in  the  end.  h will 
come  to  that  in  my  judgment. 

I would  like  to  add  just  one  word  as  to  the  necessity  of  confining  the  international 
code  to  international  transit.  .Mr.  Beecher,  this  mor'ning,  said  that  he  had  become 
convinced  that,  as  an  international  code,  it  could  only  cover  from  the  time  of  loading 
to  the  time  of  discharge.  That  has  been  brought  out'  rejieatedlv  in  our  international 
discussions.  So  much  deiiends  upon  the  law  of  the  country  where  \'ou  are  discharg- 
ing—upon  the  pdiysical  conditions.  In  one  place,  you  have  to  discharge  all  of  voilr 
goods,  inConstantinople,  for  instance,  to  the  ( ustoms  officials  and.  in  many  countries, 
it  is  reipiired  tliat  you  can  not  discharge  anywhere  else.  Down  in  South  .America  you' 
have  broker  discharges  and  millions  of  conditions  and  different  kinds  of  troubh‘s.  ' In 
some  places,  goods  t an  only  lie  loaded  in  surf  boats  that  come  out  from  the  b(‘a<'li  and 
tlie  steamshij)  owner  says,  “1  ran  not  accept  responsibility  for  that  stuff,  to  be  rowed 
through  the  surf  out  to  my  ship.  I will  be  glad  to  put  'it  aboard,  but  you  have  t4i 
carry  it  out  at  your  own  risk.’’  .And  the  various  physical  conditions  are  almost  im- 
imsible  to  provide  for  in  a code.  So  that  the  plan  of  the  rules  is  this;  Leave  the  law 
as  it  is  to-day  in  every  country,  regulating  the  obligation  of  the  carrier  while  he  holds 
the  goods  as  a bailee,  before  loading  and  after  discharge.  So  that  in  .America  and 
everywhere  else,  whatever  the  law  is  to-day,  as  to  the  obligations  of  the  carrier  after 
he  receives  the  goods  and  before  he  puts  them  aboard  the  shij),  those  obligations  still 
]iersist.  But  let  us  .get  international  uniformity  u{X)n  the  obligations  for  the  inter- 
national transit. 

.Now,  whether  ('ongress  will  want  to  imposts  upon  every  warehonsemau  an  obliga- 
tion of  LlOO  or  $500  per  package,  as  a warehouseman,  or  not,  1 do  not  know.  As  to 
the  carrier,  who  is  engaged  in  carrying,  if  these  rules  go  through,  he  will  hac  e to 
accept  a responsibility  of  approximately  $500  per  package. 

Mr.  Edmonds.  Does  the  Harter  .Act  apply  to-day  to  a warehouseman? 

Mr.  Haight.  The  Harter  .Act  can  not  apply  to  the  ordinary  warehouseman,  no, 
and  we  have,  out  of  our  48  States,  44  State's  where  warehousemen  acts  have  been 
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passed  as  State  legislation,  and  I do  not  know  of  any  warehouseman  act  winch  does 
not  conie  approximately  to  the  same  thing  as  the  Harter  Act. 

Mr.  LoMoxn.s.  Under  tlie  Harter  Act,  at  the  present  time,  where  does  the  ol)liga- 
tion  ot  the  shipowner  .start’.’ 

, ^ think  it  starts  with  the  receipt  of  the  goods  and  the  issuance  of  the 

l)ill  ot  lading. 

Mr.  Lumon'ds.-  1 niea  i under  your  (’odi;.  where  would  it  start’.’ 

Mr.  IIaioht.  The  Harter  Act  would  stdl  stay  precisely  where  it  is.  In  effect  up 
to  the  time  the  goods  are  put  on  the  ship,  then  all  of  the  Harter  Act  requirements 
speaking  !»<)  per  cent)  remain  in  force  and  these  additional  hurdens  are  also  imposed 
upon  the  carrier.  ' 

Mr.  Lpmonps.  Ihen  if  the  shipowner  receives  the  goods  at  his  pier,  although  the 
ship  IS  not  there,  and  he  issues  a hill  of  1 iding  at  that  time,  the  hill  of  lading  would 
not  t ike  eifer-t  until  the  goods  were  put  on  the  l>oat’.’ 

Mr.  Hauiht.  His  bill  of  lading.  ^Ir.  Ivlmonds.  will  take  effect,  hut  he  is  not  re- 


quired I )V  these  rules  to  put  into  his  hill  of  lading  a provision  that  holds  him  responsible 
lor  £100  per  package.  But  whether  he  has  it  in  his  hill  of  lading  or  not,  after  Ik*  loads 
ms  boat,  these  rules  will  force  upon  him  .i;l()()  liability. 

Mr.  Lomoxd.s^  What  law  will  he  in  fon  e as  to  his  wharf  liability’.’ 

Mr.  Haight.  The  Harter  .Vet  will  still  remain  in  force  and  he  just  as  elfective  as 
It  IS  to-day  lor  the  perifid  liefore  loading  and  after  discharge. 

Mr.  Edmokps.  Xotwithstandiug  thit  lull  of  lading  was  i.ssueil’.’ 


Mr.  H.\k;ht.  f ou  can  not  escape  in  a'ly  wav  from  the  provisions  of  the  Harter 
Act  by  putting  anything  in  the  hill  of  lading.  If  you  do,  it  is  void:  if  vou  trv  to. 
It  IS  void.  Mhat  1 honestly  think  is  this  that,  after  we  get  these  rules’,  gradually 
the  steamship  owners  will  gi\'e  to  their  shippers,  before  loading  and  after  discharge. 

the  same  provisions  that  the  Harter  .\ct  gives  in  manv,  many,  cases — nine  times  out 
ot  ten. 


Mr.  IjIimoxps.  What  modifications  of  the  Harter  Act  does  this  make,  so  fai'  as  the 


ship  is  concerned’.’ 

Mr.  Haii;ht.  Well,  before  loading  and  after  discharge,  none  at  all.  During  the 
period  ot  transit.  Mr.  Beecher  has  referred  to  one  really  important  difference.  uHder 

to-day,  it  is  provided  that  d’  an  owner  has  used  due  dilig(*nce  to  make 
the  ship  seaworthy,^  he  is  not  re.sponsihle  for  errors  of  navigation  or  in  the  manage- 
ment ot  the  ship.  The  rules  .'•ay  that  he  must  exerci.se  due  diligence  to  make  his 
ship  .sea  worthy,  properly  manned  and  equipped,  and  properh'  to  stow  his  cargo, 
and  he  must  pay  all  the  damages  resulting  from  his  failure  to  do  that  Mr  Beecher 
gave  you  one  illustration  of  a defective  compass.  The  law  to-dav.  as  Australia  has 
entorced  it  in  several  in.stances.  is  this:  My  ship  must  have  a fog  horn  to  he  .seaworthy. 
-V  sailing  ve.ssel  must  have  an  automatic  fog  horn  to  he  seaworlliy.  If  she  goes  oiit 
tioni  port  on  a sunshiny  day  and  has  a collision,  if  there  is  not  anv  fog  and  has  not 
Iieen  toi  months,  perhaps,  still  in  Australia  the  cargo  interest  would  sav,  ‘‘1  want 

damage,  because  I have  found  that  vour  fog  horn  would  not  work.” 
P 'u  1 owner  says,  -‘there  was  not  any  fog.  ” Never  mind,  ” says  the  shipper, 

the  law  IS  if  you  haA-e  exercised  due  diligence,  you  are  relieved  from  errors  of  navi- 
gation; but  since  you  did  not  have  a projier  fog  horn,  vou  do  not  get  that  benefit 
rlease  pay  me  in  full.  ” 

Now,  nobody  who  is  honest  with  himself,  will  do  otherwise  than  to  admit  that  is  a 
ver^  hyjiercritical  situation  and,  in  the  30  years  that  the  Harter  Act  has  been  appli- 
cable in  this  country,  I do  not  know  of  a single  case  ivhich,  in  the  end,  turned  on  that 
point.  Do  you,  Mr.  Englar’.’ 

Mr.  Ian-glak.  I have  only  had  one  in  15  vears. 

Mr.  Haight.  The  Fri  came  pretty  close  io  it,  but  the  circuit  court  of  appeals  went 
oft  on  another  point.  But  it  is  so  unimportant  as  compared  wuth  the  great  principle 

^ think  these  little  trii-ial  details  can  all  be  forgotten.  If  we  draiv' 
the  line  definitely,  so  that  every  nation  in  the  Avorld  draws  it  in  the  same  place,  we 
can  all  of  us  go  on  doing  our  business. 

I do  not  want  to  lie  thought  to  advocate  a surrender  of  American  principles  improp- 
erly, for  the  sake  of  getting  an  agreement  with  the  rast  of  the  world:  but  this  is  a case 
like  our  rules  of  the  road.  W'e  knew  that\ve  had  to  have  an  international  agreement 
so  that  every  ship  which  blew  a single  whistle  would  mean  the  same  thing,  so  that  we 
liad  an  international  conference  here  in  Washington  and  we  agreed  that  one  whistle 
would  mean  1 am  directing  my  course  to  starboard;  two  whistles,  I am  directing  mv 
course  to  port.  And,  after  we  got  that  international  agreement,  the  United  States 
and  every  other  nation  passed  a statute  making  that  agreement  effective. 

t hir  T nion  is  precisely  the  same  thing.  We  can  not  put  a new  stamp  on  everv 

letter  which  goes  from  New  York  to  a far  pait  of  Russia,  every  time  it  crosses  a foreign 
border:  so  that  we  have  an  international  postal  union  and  we  agree  upon  our  terms  and 
we  make  it  effective. 
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And  what  we  are  trying  to  do  here  is  exactly  what  we  did  in  the  international  rules 
of  the  road,  to  get  the  practical  men,  who  know  what  are  the  best  rules,  to  agree  to 
them  and  then  to  make  them  effective.  Legislation  is  necessarv,  because  the  State 
Department  does  not  pretend  that  our  convention,  when  it  gets  here  and  is  accepted 
by  the  Senate,  will  be  self-executing.  You  can  not  make  it  self-executing.  .Vnd 
now  that  24  nations  have  accepted  these  rules.  I hope,  with  all  mv  heart,  the  work  that 
the  International  Chamber  has  been  doing  and  manv  other  liodies  have  been  doing, 
can  mature  into  what  I believe  will  be  the  best  constructive  piece  of  work  in  transpor- 
tation that  has  been  done  in  generations.  I do  not  know  of  any  po.s.sil)le  way  in  which 
we  can  get  uniformity  unless  it  is  done  by  this  kind  of  an  agreement  and,  when  the 
agreement  has  been  reached,  making  it  effective  bv  legislation. 

There  are  a few  little  minor  things  in  the  lull,  as  drawn,  that  1 would  like  to  see 
altered  if  it  is  possilile.  If  it  is  not  too  much  of  a departure,  I would  like  to  see  the 
sections  numbered  as  they  are  in  the  agreed  code,  so  that  when  you  look  at  Article 
III,  subsection  (a),  you  do  not  find  that  it  is  section  3,  subsection  (a)  1 or  something 
else.  In  other  words.  I would  like  to  see  it  so  that  the  foreigner  who  has  passed  this 
law  can  turn  to  our  American  law  and  find  it  in  approximatelv  the  .same  place  and 
under  the  same  section  headings  as  he  has  got  them.  .And  there  are  one  or  two  other 
points,  but  I am  not  going  to  talk  deta,ils  here  now. 

So  far  as  I am  concerned,  that  finishes  at  least  the  presentation  of  the  case  for  the 
International  Chamiier  of  Commerce. 

STATEMENT  OF  MR.  ROBERT  H.  BEAN,  ON  BEHALF  OF  THE  BANKING 

INTERESTS. 

The  Chaiigman.  Give  the  stenographer  your  full  name  and  address,  and  state  in 
what  capacity  you  appear. 

Mr.  Be.an.  Robert  H.  Bean,  120  Broadway,  New  York. 

Mr.  Chairman  and  gentlemen  of  the  committee,  the  association  which  1 represent 
is  composed  of  bankers  and  business  men,  principally  the  banks  of  the  country  that 
are  engaged,  to  a greater  or  lesser  extent,  in  foreign  trade — financing  foreign  trade- — 
with  large  foreign  departments.  As.socialions  such  as  these,  the  Foreign  Trade  ('oun- 
til,  and  the  National  As.sociation  of  t redit  Alen,  their  foreign  departments,  we  are  all 
affiliated  and  work  for  one  cause. 

The  particular  interest  of  this  organization  is  in  the  interests  of  uniformitv.  \Ve 
have  had  quite  a detailed  statement  of  the  various  parts  of  this  bill,  of  the  Hague  rules 
and  the  discussion  would  seem  to  be,  or  my  portion  of  the  di.scussion  would  seem  to 
he,  the  banker’s  interest  in  having  a uniform  document.  It  is  enlv  within  the  past 
few  years  that  we  have  really  found  a necessity  for  unification  and  some  sort  of  stand- 
ard .system  of  documents  used  in  financing  trade  between  this  country  and  our  foreimi 
neighbors.  Our  experience  has  been,  during  the  last  five  vears  that  this  a.ssociation 
has  investigated  and  worked  for  uniform  credit  documents,  that  there  are  as  manv 
different  forms  as  there  are  days  in  the  year  and  as  manv  different  shades  of  opinion 
as  to  interpretation  of  these  various  forms.  ' * 

That  has  been  shown  particularly  in  letters  of  credit.  Our  banks  advancing  monev 
tor  foreign  trade,  through  letters  of  credit,  were  using,  in  almost  everv  case,  .some  fonii 
that  they  had  had  drawn  for  their  own  jiarticular  use  by  their  counsel,  and  counsel  do 
not  always  agree.  The  result  Avas  that  when  we  assembled  the  soA-eral  hundred  forms 
largest  banks  in  the  United  States  it  was  found  that  no  two  forms  agreed, 
f or  five  yea.rs  we  have  been  laboring  to  bring  about  a standard  set  of  commercial  fetters 
of  credit,  ^’ith  the  result  that  many  of  the  lai^e.st  banks  have  now  undertaken  to  am-ee 
to  one  form  that  will  be  known  the  world  over  as  an  American  standard  letter  of  credit 

It  was  especially  vital  that  we  have  uniform  warehouse  receipts,  that  the  bankers 
insist  upon  standard  and  uniform  documents  of  every  kind  having  to  do  with  the 
financing  of  foreign  trade.  That  is  our  interest  in  this  particular  propo.sal  It  should 
fie  clear  to  every  gentleman  having  anything  to  do  with  lianking  or  knowing  anvthing 
about  banking  that  the  banker  should  not  be  asked  to  advance  funds  on  drafts  secured 
or  supported  by  documents  which  would  include,  as  one  of  the  verv  necessarv  docu- 
ments, the  ocean-carrier  bill  of  lading,  unle.ss  he  could  be  assured  that  that  bill  of 
lading  Avas  to  all  intents  and  purposes,  just  what  it  purported  to  be.  Noav  such  has 
not  been  the  case.  The  experience  of  the  American  bankers  has  been  that  thev  have 
nex-er  known  what  AA-as  behind  the  bill  of  lading;  just  what  all  the  steps  were  between 
tne  snipper  and  the  shipowner;  whether  or  not  there  was  some  private  agreement  or 
arrangement  as  to  receipt  of  goods,  or  delivery,  or  care,  or  custodv;  and  as  to  the  rates 
and  chargea.  In  other  words,  there  has  never  been  anvthing  that  would  lead  the 
banker  to  believe,  xvhen  a particular  document  came  to* him  supported  liy  a bill  ot 
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a considerable  g^'inble  and,  in  many,  many  cases  that  ptnible  has  resulted  in 
heavy  losses  to  the  V)auks,  because  ot  suits  arising  between  the  shipper  and  the  con- 
signee or  between  the  shi{)per  and  the  steamship  company,  if  damaye  has  occurred  to 
the  "oods  being  transported. 

What  we  want  to  see  is  a uniform  international  document,  granting,  of  course,  that 
there  may  be,  as  in  every  transaction,  slight  changes  that  will  have  to  be  made  to  fit 
particular  cases,  which  can  readily  1h“  stated  in  or  attached  to  the  bill.  Hut  if  the  bill 
of  lading  itself  is,  from  b(>ginning  to  end,  a standard  form,  adopted  and  approved  by 
and  used  by  the  carrier,  by  the  shi])por.  and  agreed  to  by  the  consignee,  it  is  going 
to  make  a very  much  easier  ]iro])Osition  for  ihe  banker,  who  has,  you  will  agree,  some 
slitrht  interest  in  this  whole  tramsaction . 

We  have  talked  a great  deal  in  the  past  months  about  the  shipper  and  the  cargo 
underwriter  and  the  steamship  agent,  but  ihe  fourth  party  to  this  transaction  is  the 
very  necessary  banker.  Now,  the  banker,  heretofore,  has  had  to  go  to  considerable 
trouble  and,  even  after  the  most  careful  in((uiiy%  has  not  been  assured  and  could  not 
be  assured  that  he  was  protected  in  case  there  'was  some  difficulty  came  up  between 
the  shipper  and  the  steamship  company.  As  to  very  many  provisions  of  this  bill 
which  appear  to  be  vital  to  the  shipper  and  the  carrier,  the'banker  is  not  primarily 
interested.  What  he  wants  to  see  is  an  agreement  between  these  various  ])arties  in 
interest  that  this  particular  bill,  or  whatever  is  worked  out,  will  be  the  standard  form 
and  in  view  of  the  fact  that  so  manv  of  the  foreign  countries  have  agreed  to  this  or  a 
veiA’  similar  bill,  it  would  seem  as  tliough  we  were  reaching  a point  that  could  almost 
be  called  the  millennium  when  we  consider  the  variety  of  conflicting  and  not  easily 
understood  documents  that  have  been  used  heretofore. 

The  American  Bankers’  Association,  through  its  various  committees,  has  made  a 
study  of  this  for  years.  Its  commerce  and  marine  commission  has  given  a great  deal 
of  attention  and  has  urged  the  principle  of  uniformity.  The  Credit  Men’s  Association, 
through  their  department  of  foreign  trade,  because  it  affects  them — what  affects  the 
finances  of  the  country  affects  the  credit  of  the  country  as  well — are  interested.  The 
Foreign  Trade  Council,  because  they  want  to  avoid  litigation,  because  they  want  to 
have  a smoothly  conducted  foreign  trade,  are  interested.  And  so  it  is  with  the  asso- 
ciations, whether  financial  or  commercial:  they  are  all  pleading  for  this  standard 
form. 

We  are  going  to  have,  within  a few  years,  a standard  form  of  bill  of  lading,  of  ware- 
house receipt,  of  commercial  letter  of  credit,  of  bill  of  exchange,  that  wall  be  recognized 
all  over  the  world  and  in  every  port  and  by  every  shipper  and  by  every  carrier.  WTien 
we  get  to  that  point,  it  should  be  clear  to  the  gentlemen  representing  the  legal  profes- 
sion that  we  are  going  to  have  a great  deal  less  litigation  and  a greatly  reduced  loss  to 
the  bankers.  We  are  going  to  make  it  possible  for  the  bank  in  New  York  to  negotiate 
a draft  secured  by  an  ocean  carrier’s  bill  of  lading  that  wall  be  recognized  in  London 
or  in  Rome  or  in  Yokohama  as  a standard  form.  And  when  all  nations  say  to  their 
shippers  and  to  their  underwriters,  “You  must  use  this  form;  no  variations  of  this  form 
will  be  allowed,’’  it  is  going  to  put  the  business  of  financing  foreign  trade  through 
letters  of  credit,  through  drafts  secured  by  of  ean  carrier  bills  of  lading,  on  a very  much 
more  sound  and  more  profitable  basis. 

Mr.  Edmoxd.s.  One  of  the  advantages  1 can  see  in  a thing  like  this  is  the  bill  of  lading 
can  be  very  much  simplified.  A few  words  can  carry  out  the  meaning  of  the  bill, 
and  the  extra  terms  that  we  put  in  would  have  to  be  noted  on  the  bill  of  lading  only. 

Mr.  Be.\n.  Exactly,  sir. 

Mr.  Edmonds.  That  would  give  you  the  opportunity  of  knowing,  immediately, 
what  conditions  are  made  to  the  terms  in  the  bill  of  lading? 

Mr.  Beax.  Exactly. 

Mr.  Edmonds.  Have  you  ever  read  one  of  the  present  bills  of  lading? 

Mr.  Bean.  Luifortunately,  I have. 

Mr.  Edmo.vds.  You  used  a magnifying  glass:  1 had  to  use  a magnifying  glass  to  read 
one. 

Mr.  Bean.  Many  times.  That  is  true  of  many  documents  ustKl  in  standard  letters 
of  credit.  One  of  the  forms  proposed  in  the  commercial  letter  of  credit  agreement 
has  on  one  sheet  as  many  words  as  you  can  ordinarily  put  on  10,  and  when  a banker 
wa.s  asked  if  his  customer  signed  it.  he  said.  'We  were  very  much  opposed  to  this 
thing;  but  now  we  notice  when  the  custonur  is  asked  to  sign  that,  he  merely  lakes  a 
glance  at  it  and  puts  his  name  on  the  dotted  line. " And  that  is  the  thing  that  should 
be  worked  out  in  these  forms,  that  they  will  iie  as  simple  as  possible,  that  they  will  be 
as  devoid  of  conflicting  phrases  as  possible  and  state  the  fact  and.  if  there  is  any 
necessity  for  any  provisions  between  the  carrier  and  the  steamship  agent,  that  those 
provisions  can  be  noted  in  such  a way  that  they  will  be  ab.'^olutely  clear  to  the  banker. 
It  is  a matter  of  great  risk  to  the  banker  tt'-day  \\h(*n  he  is  called  uj)on  to  advance 
funds  on  a draft  secured  by  the  itresent  existing  form  of  ocean-carrier  bill  of  lading. 


RELATIXG  TO  THE  G.VRRIAGE  OF  OOOD.S  BY  .-KA, 


lading,  that  that  l)ill  of  lading  wa.^  '.tit  })cr  cent  uniform  ami  standard.  He  has  had  to 
They  really  do  not  know  what  they  are  alamt  ; they  trust  to  the  .\lmighty  that  they 
are  making  the  right  step.  Sometimes  they  come  out  all  right  and  at  other  times 
they  have  to  pay  a lawyer. 

I think  that  is  all.  Mr.  Chairman. 

'I'he  Cn.viRMAN.  Is  there  any  one  who  ilesires  to  ask  any  <|uestions  of  Mr.  Bean? 

Mr.  Heineman.s.  1 would  like  to  ask  a (|uestion.  Mr.  Chairman. 

■'I'he  Chairman.  Proceed. 

Mr.  Heinemann.  One  of  your  arguments  in  favor  of  these  rules,  or  this  law.  is  the 
simplification  of  your  bill  of  lading  conditions? 

Mr.  Bean.  Yes. 

.Mr.  Heine.mann.  Have  you  had  an  opportunity  to  oi>servi“  the  lulls  of  lading 
i.ssued  abroad,  in  which  The  Hague  rules  have  been  jiromulgated  or  ado]U(vl? 

Mr.  Bean.  No;  I have  not. 

Mr.  Heinemann.  Assuming  it  to  be  the  case  that  those  forms  not  only  incorporate 
the  ])resent  conditions,  but  add  The  Hagtie  rules,  would  that  be  a simjdilication? 

Mr.  He.vn.  It  at  least  would  ]uit  the  banker  in  the  ]»osition  of  knowing  that  he  wa.s 
dealing  with  a uniform  bill.  I am  ])leading.  lii’st.  for  uniformity:  .second,  for  simpli- 
lication  of  whate^'er  form  is  adopted. 

Mr.  Heinemann.  But  assuming,  as  1 .say.  they  include  not  only  all  of  the  nre.sent 
manifold  conditions,  but.  in  addition,  the  wording  of  this  law  or  this  lull,  do  you 
think  that  would  act  as  a sim])lification  or  secure  uniformity? 

Mr.  Be.'Vn.  Well,  it  would  certainlv  tend  toward  uniformitv. 

Mr.  Heinemann.  As  a banker,  are  you  particularly  coiK*erneti  m ItIi  ilie  coieiitions 
of  the  contract  between  the  shipper  and  the  steamshijt  coin]>any? 

Mr.  Bean.  I tliink  it  is  fair  to  say  that  my  ]>osition  would  be  more  in  favor  of  juittin^ 
it  this  way,  that  I believe  the  debate  between  the  carrier  and  the  slu]»]»er  'those  are 
the  two  parties  you  mentioned)  should  lie  worked  out  amon^  themsehes.  The 
lianker  w^ants,  first,  to  know  that  he  is  negotiating  a lull  that  has  been  agreed  to,  not 
by  one  shipper  but  l)y  all  shippers,  and  not  hy  one  steamship  company  but  by  all 
Steamship  companies. 

Mr.  IIetnemann.  But  if  by  chance  the  bill  of  lading  1 dej>osit  wiili  you  returns 
hack  to  you.  you  are  going  to  look  to  me.  if  I arn  a resjionsible  sliipper.  are  you  not*.' 

Mr.  Bean.  That  would  depend  somewhat  on  the  conditions  of  tiie  controversy. 

Mr.  Heinemann.  Assuming  it  ara^e  as  a result  of  these  conditions. 

Mr.  Bean.  Probablv  I will. 

Mr.  Heinemann.  That  is  all,  Mr.  t'hairman.  Thank  yon. 

Mr.  Laws.  Supposing  the  nations  that  are  now'  using  hills  of  lading  used  tlio  same 
■Sho  different  forms  and  merely  added  “subject  to  The  Hague  rules."  would  you  con- 
sider that  an  advance,  especially  in  the  line  of  uniformity  or  simplicityV 

Mr.  IH.an.  Well.  I hardly  think  I would. 

Mr.  Laws.  Well,  that  is  the  condition. 

Mr.  Edmonds.  I do  not  see  how*  that  Avould  w'ork  out.  though.  Mr.  Law's.  If  the 
man  puts  on  the  hill  of  lading  “subject  to  the  Hague  rules."  or  whatever  name  you 
tnay  give  it,  he  can  not  put  any  terms  on  there  that  would  lessen  tlie  poteney  of  the 
Hague  rules,  and,  no  matter  if  he  had  them  on  there,  they  would  not  affeet  tlie  situa- 
tion. The  man  who  w'ould  print  his  present  bill  of  lading  and  then  put  on  it  “subject 
TO  the  Hague  rules/’  w'ould  be  trying  to  use  up  ]>aper  uselessly,  as  1 see  it. 

Mr.  Haioht.  He  has  a fine  of  ?2.0()0.  Mr.  Edmonds,  if  he  does  it. 

Mr.  Edmonds.  If  there  is  no  objection.  I will  put  in  a letter  at  this  point  w'hich 
I have  received  from  Mr.  Ward,  in  w*hich  he  states  that  the  commercial  credit  com- 
mittee of  the  American  Acceptance  Council  and  a few  other  asvsociations.  are  repre- 
sented bv  Mr.  Robert  H.  Bean.  The  letter  reads: 

“As  I find  it  impossible  to  attend  the  hearing  on  the  Hague  rules  which  is  scheduled 
for  next  Tuesday,  I am  taking  the  libetty  of  again  pointing  mu  to  you.  as  I did  on 
May  15,  1022.  that  the  adoption  of  a uniform  ocean  contract  oi  carriage  appears  To  he  of 
vital  importance  to  the  two  organizations  w'hicli  I represent,  the  <\iinrnercial  credit 
‘■oinmitlee  of  the  American  Acceptance  Council  *w'hich  will  be  represented  in  person 
by  Mr.  Robert  H.  Bean,  its  executive  secretary),  and  the  subcommittee  on  pilferage 
and  uniform  bill  of  lading  of  the  foreign  credit  executive  committee.  National  Asso- 
ciation of  Credit  Men. 

"The  situation  w'hich  1 previously  pointed  out  to  you  c(Aminues  to  exist  and  in 
fact  recent  decisions  have  tended  to  heighten  the  utter  <*onfusion  w'hifh  ha.*^  existed 
W'ith  reference  to  so  many  phases  of  ocean  contracts  of  carriage,  that  is.  banks  simply 
‘‘an  not  regard  a documentary  foreign  draft  as  affording  them  absolute  security  so  far 
as  the  merchandise  is  concerned.  They  also  encounter  this  problem  in  tlie  extensive 
c’ommercial  credit  business  they  now’  do  by  making  payment.-  against  delivery  of 
do(‘uments  for  acoount  of  foreign  banks.  The  net  result  of  thi.«  situation  is  to  deprive 
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American  shippers  of  the  facility  of  utilizing  merchandise  in  transit  to  foreign  ports  as 
a basis  for  bank  acc^ommodation.  This  is.  of  counse.  a very  severe  handicap  on  the 
future  of  American  foreiijii  trade  and  if  there  are  those  who  have  objections  to  the  Hague 
rules  in  their  present  form  they  would  do  wtdl  to  (‘ount  whether  these  objections  are. 
after  all.  as  seriou.s  as  the  situation  which  would  be  ended  if  only  some  measure  of 
uniformity  were  an  accomplished  fact. 

“Verv  trulv  vours, 

‘AVilbert  Ward.’' 

The  Ch  aiioi  AN.  We  wi^ll  now  hear  from  Mr  Ira  A.  Campl>elh  reju'csenting  the  steam 
shit)  owners. 

i 

Mr.  Camthkcl.  in  c-alliug  me  now,  I hojte  you  are  not  classing  me  as  a ])roj)onent 
of  this  bill. 

Th#^  Chaikm  \n.  If  you  are  not  a supporter  of  this  bill,  we  will  take  you  later,  then. 

Mr.  Camchhu,.  I am  not  a supporter  of  this  bill  as  it  is  drawn. 

Mr.  Edmonds.  Would  vou  rather  come  in  later? 

Mr.  ('amphkll.  It  is  immaterial  to  me. 

The  Chairman.  We  have  arranged  to  hear  the  supporters  of  the  bill  first,  and  you 
were  j)iit  on  the  list  handed  to  me  as  btnng  a supporter  of  the  bill. 

Mr.  ('ampheu..  I say  I am  not  a supporter  of  this  particular  l)ill. 

The  ('uAimiAN.  Wry  well;  we  will  take  the  ship|x?rs  and  lei  you  come  on  later. 
We  will  hear  now  from  Mr.  Redpath,  representing  the  United  States  ('haml)er  of  ('onl- 
ine ree. 


STATEMENT  OF  MR.  J.  M.  REDPATH,  REPRESENTING  THE  UNITED 

STATES  CHMABER  OF  COMMERCE. 

Mr.  Redpath.  My  statement  is  very  short,  Mr.  Chairman.  Our  organization,  from 
a very  early  time  in  its  history,  has  attempted  to  d«^al  with  (luestions  regarding  liills  of 
lading.  Our  organization  lieiiig  made  up  of  organizations  of  all  kinds — organizations 
such  as  the  chambers  of  commer(‘f^  and  trade  asso<‘iations — has  in  its  membership,  neces- 
sarily, divers  » interests  when  a qiu'stion  regarding  bills  of  lading  arises.  Those  diverse 
interests  have  always  appeared  when  questions  bills  of  lading  haA'e  l)een  taken  under 
consideration  and  that  was  the  casi^  ujmui  a A'eiy  early  occasion,  when  the  chamber  affiu' 
considerable  dis*;ussion,  supported  legislation  which  was  cA'entually  enacted  re- 
garding bills  of  lading  in  interstate  commerc<‘. 

When  the  Hague  rules  were  foiiuulated,  tin  y at  once  led  to  a great  deal  of  discussion. 
That  discussion  headed  up  at  our  last  annual  meeting,  a meeting  of  the  delegates  from 
the  organization’s  members,  held  last  May.  A good  part  gf  the  program  was  devoted 
to  a discussion  of  the  Hague  rules,  from  all  j>oints  of  view.  Opponents  were  present, 
as  well  as  supporters.  Eventually,  at  the  end  of  the  meeting,  a declaration  upon  the 
subject  was  adopted  and  the  iiuportaut  part  of  that  declaration,  for  present  purposes, 
is  as  follows: 

The  chamber  iiidorses  these  rules  as  representing  a step  in  advance  and  asks  Con- 
gress to  enact  legislation  for  the  Hague  ruh's,  with  sucli  interpretations  as  may  be 
deemed  necessary. 

At  the  time,  inurh  emphasis  was  laid  upon  the  necessity  for  interpretations  in 
legislation.  This  action  was  taken,  as  I said,  last  May.  There  has  been  no  oppor- 
tunity for  action  l.iy  our  organization  upon  the  modified  Hague  rules  as  they  come 
from  the  P>russels  (‘onference. 

That  is  the  extent  of  my  statement,  Mr.  Cliairman. 

The  Chairman.  Are  there  any  questions  ihat  are  desired  to  lie  asked  of  Mr. 
Redpath? 

Mr.  Hein  EM  an  \ . I would  like  to  bring  out  Mr.  Chairman,  the  fact  that  the  chamber 
of  (‘ommerce  has  not,  to-day,  either  indorsed  or  coudeinued  this  present  form;  is  that 
true? 

Mr.  Redrath.  As  to  the  loriu;  ycvs.  As  to  the  principle,  that  would  not  be  a correct 
statenient. 

Mr.  Heixemann.  I said  as  to  the  present  lorin. 

Mr.  Redpath.  As  to  the  form;  yes. 

Mr.  Heixemann.  You  say  they  have? 

Mr.  Redpath.  (_)h,  no;  pardon  me.  As  to  form,  no;  they  have  not  indorsed  it. 
As  to  the  principle,  yes. 

The  declaration  made  by  the  * haiuber  of  ( ommerce  of  the  L nited  States  May,  1922, 
reads  as  follows: 

“OCEA.N  BILLS  01  LADING. 


“The  chamber’s  interest  in  bills  of  lading  u]yon  which  American  commerce  moves  havS 
been  continuous  since  the  chamber’s  organization.  The  chamber  had  a successful  part 
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(f\  { ommerce,  and  v\*ere  active  in  securing  acce])lan<-e  of  the  metliod  of  voluntary  action 


iiLsion  caused  by  multiplicity  in  forms  of  ocean  bills  of  lading,  witli  cunM^quent  losscvs 
sustained  by  all  classes  of  liiisiness  interested.  This  method  of  voluntary  action  has 
now  been  used  in  formulation  of  the  Hague  rules.  1921.  The  chamber  indorses  thesi* 
rules  as  representing  a step  in  advance  and  asks  Gnugress  to  enact  legislation  lor  the 
Hague  rules  with  such  interpretations  as  may  be  deemed  ne<*essar\ . 

The  (’hairman.  The  next  name  I have  on  the  list  is  Mr.  Lincoln.  oi  the  New  \ ork 
Merchants  Association.  You  are  a su]>porter  of  the  l»ilL  an*  you? 

Mr.  Lincoln.  Yes.  sir. 

The  ('hairman.  (live  the  steiiograi>her  your  name  and  addrer>.  and  >tate  lor  whom 
;,ou  ajqiear. 

STATEMENT  OF  MR.  JAMES  C.  LINCOLN,  MANAGER  OF  THE  TRAFFIC 

BUREAU  OF  THE  MERCHANTS  ASSOCIATION  OF  NEW  YORK. 

Mr.  Lincoln.  The  Merchants  Association  of  New  York  is  an  inc<*r]»oraTed  organiza- 
tion looking  alter  the  trade  and  welfare  of  the  city  of  New  York,  and  made  up  of  a ineni- 
bershi})  of  over  S.OOO  members,  and  einbraoes  all  vralk.-  of  life.  ]^arti<Mllarly  tlie  shi]>- 
jhng  interests. 

1 might  stale  in  this  connection  that  the  Hague  rules  were  e(Hi>i<U‘red  on  diiierent 
occasions  by  two  committees  before  which  those  rules  wotikl  come — the  iraiis])t)riation 
committteH^  and  the  foreign  trade  committee — and  that  at  a joint  <‘oniVreuce  <>1  the  two 
(‘ommittees  the  Hague  rules  were  gone  into  very  fulLv  and  cou>idered  at  considerable^ 
length  fromall  the  various  angles  and  a recommendation  wasadoj^ted  Lv  them  and  sub- 
sr*()Ueiitly  ado]>ted  by  the  l>oard  oi  directors  of  the  Mercliants  Assucial  ion  ol  New  \ ork 
a]>proving  the  Hague  rules,  subject  to  certain  American  inti*i’}»retations  which  were 
^‘mbraeed  in  a bill  then  pending.  So  that  the  Merchants  Association  (»f  New  ’\r>rk, 
wliile  it  had  not  given  consideration  to  the  particular  bill  that  is  now  bci<»re  your  com- 
mittee— H.  R.  l iltih  —has  indor-^ed  the  jirinciples  couiaiued  in  that  r»ili  and  con.Muers 
Ihat  that  l)ill  is  a marked  imja'overnent  over  the  previous  bill  whicli  we  had  under 
consideration. 

The  traffic  bureau  of  the  Merchants  Association  ol  New  \ ta’k  is  the  medium  through 
which  shipping  matters,  involving  transportation  on  liehalf  ol  its  members  and  puldic 
matters  involving  trans]>ortalion  (juestions  are  handled.  As  manager  of  the  trafiic 
l)ureau.  I am  in  recei])t  of  many  cunq^Iaints  from  our  meini>er>  with  reference  To  the 
hill  of  lading  conditions  in  ocean  traliic,  and  1 haw'  liad  occasion  to  handle  a great 
many  claims  against  ocean  carriers  involving  matters  of  i»rinciple.  We  lio  not  handh* 
elaiiiis  for  adjustment  and  selllement.  but  in  the  nature  of  giving  a»lvice.  Great 
objections  are  offered  to  tlu*  ]>resent  ecaiditions  wliich  ]trcvail  Through  the  lact  tliat 
there  is  no  uniformilv  in  bills  of  lading.  Practicailv  everv  line  has  a diiierent  bill 
of  lading  and  the  same  line  has  different  bills  ol  lading,  de]>endenT  ui)on  the  country 
to  which  it  goes  or  the  lines  with  which  it  is  c(»inpeting.  The  cemditions  printed  in 
these  existing  bills  of  lading  as  To  limitatiiai  of  liability  are  not  uniform  nor  consistent; 
so  that  the  ship])er  engaging  in  foreign  commeree  has  to  exanjine  each  ]*anicular  bill 
of  lading  in  order  to  ascertain  The  liai>ility  ol  the  ocean  carrier.  And  you  gentlemen 
must  know  That  that  examination  is  not  l>eing  made  any  more  than  it  was  Iteiiig 
made  in  the  old  railroa<i  bills  of  la<iing,  wlien  it  would  retjuire  a microscoju*  to  be 
able  to  discipher  the  comlitions  (‘(nitained  upon  the  lull  of  lading. 

The  limitations  of  liability,  as  1 sav.  vary  (piite  extensively.  dej)emling  u]>on  the 
carrier,  the  couiitrv  of  origin  or  destination,  and  the  com]_>eTili(>n  the  carriers  have 
to  meet  with.  Ru!  one  of  the  great  dilheulties  we  liavf*  l'»een  conicuiding  with  in  the 
last  four  or  five  years  in  ocean  bills  of  lading  is  not  entirely  as  to  tlie  printed  con- 
ditions containe  1 in  the  bill  of  keiing:  ii  is  the  a ldilion  oi  the  rubber-stani]>  conditions 
whicii  are  jdaced  upon  the  l)ill  of  lading.  Aiui  these  conditions  ire<|ucnily  are  ]>Iaced 
U]K>n  the  bill  of  lading  and  the  shi]>]>er  has  no  knowledge  of  Th(*m.  and  tin*  goods  are 
*'U  the  high  seas  before  the  slii]>per  is  aware  of  The  comlitions  ctuitaine  I in  the  bill 
"I  lading  that  has  been  issueil  for  a dock  receipt. 

Mr.  Ghindblom.  That  is.  lie  <lues  not  get  tlie  bill  of  lading  until  the  ship  is  at  sea? 

Mr.  luNcoLN.  I’ntil  tlieshi]>  is  at  sea;  yes,  sir.  i liave  had  oeea."i'-n  to  make  iiKpury 
in  regard  to  conditions  sianined  upon  a l>ill  oi  lading  to  tlie  <*ffect  tliai  the  package 
t' insecure,  and  when  we  would  ask,  “Why,  we  were  not  notilitM:  tlien*  not  iiiog  upon 
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the  dock  rocoi])t  indicatinir  tho  ]»acka."c  is  insecure,  and  we  would  like  to  have  an 
opportunity  to  examine  it  and  to  determine  whether  it  is  insc'cure  or  improperlv 
packed,"  we  were  unahle  to  make  that  examination,  as  I say,  because  the  shipment 
was  on  the  boat  *.111(1  the  boat  was  on  its  way  to  sea.  1 also  found,  frequently,  that  the 
rubber  stamps  wert^  used  just  as  a matter  of  precaution  and  protection,  or  tlie  particular 
rubber-stamp  condition  was  nor  applicable  to  the  particular  steamship  company,  luit 
involved  an  entirely  dit’ferent  (luestion.  So  that  the  provision  contained  in  this 
proposed  lav',  as  to  ihe  adding  of  any  conditions  to  the  bill  of  lading  that  are  contrar}' 
to  the  law,  is  very  appropriate  and  1 think  the  carrier  slumld  be  jireventcMl  from 
en^atxinir  in  tin'  practices  they  hav(*  en^aved  in  in  the  ])ast. 

The  association  tor  whom  1 am  spoakin.it  is.  therefore,  very  much  in  accord  with 
tlu'  estahlisliimuit  of  uniform  hills  of  ladintt.  settintt  forth  tlie  rights  of  the  carriers 
and  the  siiipjau’s  while  the  itoods  are  on  the  high  seas,  from  port  to  port,  and  we  urge 
the  pasv^age  of  liiis  hiil. 

Tlie  b(ui(‘liis  to  b*'  (ioi  i\'ed  troin  tliis  hill,  if  enacted  into  law,  are  three — all  important 
provisions.  One  is  the  valuation,  lixing  tho  value  at  ?o()0  per  package,  or  £100  per 
package,  whicli  is  e(iui'\  alent  to  •i'4S0  and  odd  in  American  money.  That  is  a vet*)' 
decided  jirotection  and  concession  to  shippers  over  existing  conditions  and  over  any- 
thing the  carriers  have  i»een  willing  to  accord  heretofore. 

A second  important  provision  that  is  gi*auted  in  this  bill  and  under  the  rules  is  in 
relation  to  the  })resenrarion  of  claims.  Formerly,  claims  would  be  declined  if  they 
were  not  presentfMl.  in  the  case  of  damag*‘  which  was  apparent  at  the  time  of  the 
deliv<‘ry,  at  that  timo.  Tiie  present  pro'.ision  simply  proA'ides  that  in  a case  of 
visible  damage,  notice  of  intention  to  iile  a (daim  shall  he  given:  hut  if  the  shi])])cr 
fails  to  present  his  claim,  when  that  is  for  damage  and  the  damage  is  visible,  he  lias 
one  year  within  which  to  present  his  claim  or  to  sue  for  recovery,  and,  if  the  )wopert>* 
was  received  in  ajiparently  good  order  and  ( ondition,  the  burden  is  upon  him  to  prove 
that  the  loss  occurred  wliile  tiu*  goods  were  in  rlie  p<")ssession  of  the  steamship  company. 
If,  howev(M\  tlie  package  was  in  had  order  and  there  was  a])parent  loss  or  damage  at 
the  time  of  delivery,  and  was  noted,  tlie  Inirden  is  tlieii  u])on  the  carrier  to  jirove 
freinlom  from  negligence. 

The  other  important  proA'ision,  as  I say  is  the  matter  of  the  carrier  liabilitv  for 
jilaeing  roiKlitionsin  the  bill  of  lading  which  are  contrary  to  law,  or  which  are  in  direct 
conflict  with  the  provisions  (ontained  in  the  Brussels  agreement,  or  as  set  forth  in 
H.  R.  I lihu. 

I might  say,  gentlemen,  that  my  connection  with  trans])ortation  has  extended  over 
quite  a period  of  years.  For  about  SO  years,  I was  with  the  railroads,  in  the  railroad 
service,  and  for  about  It)  or  15  years  in  The  ^hi[)pers'  servu^e.  In  the  railroad  service, 
1 re(*all  quite  distinctly  the  dithculties  we  had  in  connection  mth  the  issuance.  On 
the  rail  and  ocean  hills  of  lading,  we  were  never  able  to  reach  any  agreement  with  the 
ocean  carriei*s  or  to  adopt  a uniform  hill,  although  we  did,  in  100(1,  enter  upon  negotia- 
tion with  the  ocean  carriers  in  afi  effort  to  secure  uniform  ocean  hills  of  lading.  That 
failed  of  accomplishment.  Since  then,  at  various  times,  efforts  have  been  made  to 
secure  a uniform  ocean  hill  of  lading,  something  that  is  very  much  desired  by  the 
shipjHTs  of  tills  country,  imt  without  suctvss. 

In  my  judgment,  about  the  only  way  to  bring  about  uniformity  wdll  be  through  an 
international  agreement  and  by  appropriate  legislation  to  carrv  out  such  agreement. 
All  efforts  in  the  past  have  failed  to  bring  about  uniformity.  They  failed  more  or  less 
ill  connection  with  our  own  domestic  hills  of  lading.  Hut  now  we  have  a domestic 
hill  of  lading  used  in  iiiTerstatiM-ommerce,  on  rail  carriers,  that  has  very  few  conditions. 
It  is  very  easv  lo  read.  ! hidieve,  as  time  progresses,  that  we  can  establish  an  inter- 
national cod(‘.  and  that  we  can  thus  bring  aliout  the  same  simplitication  of  the  bill  of 
lading  in  its  other  essentials,  as  well  as  those  relating  to  o(‘ean  transportation,  that  has 
been  ohTaiiu‘d  in  our  domestic-  hills  of  ladiiu. 

That  is  all  I havetosav. 


The  Fhaiuman'.  Does  any  um*  pre.sent  (h‘sire  lo  ask  Mr.  Liiu*oln  any  (jueslions? 
Mr.  Hkine.man'x.  Mr.  Lincoln,  how  was  this  uniform  domestii*  hill  of  lading  arrived 
at?  You  particii>ated  in  those  proceedings,  did  you  not? 

Mr.  Linu’olx.  The  uniform  domestic  hill  of  lading  was  arrived  at  by  a joint  con- 


ference hetvyeen  the  rail  c'arriers,  the  shippers,  the  hankers,  and  varioiis  interests,  and 
was  finally  indorsed  by  the  Interstate  Fommerce  ('oiuniission. 

Mr.  IIkixkmaxx.  Do  you  know  of  any  joint  confereiu  e in  which  the  shi])])ers  ]>ar- 
licipated  with  res]>e<  t to  the^e  rule.-? 

Mr.  Lincoln  . As  to  these  rules*.* 

Mr.  Hkinkmann.  Yes. 

Mr.  Li\(  ()L\.  Yes:  1 uu«ierstand  tlie  shi]t])ei*s  ])artici]>ated  in  this  conference. 

Mr.  llLiNKAi  w\.  i an  vou  slate  the  name  of  one? 


RELATING  TO  THE  CARRIAGE  OF  GOOI»S  BY  SEA, 


Mr.  Lincoln.  I can  state  in  this  way,  that  the  re])resentatives  attending  the  Inter- 
national Chamber  of  ('ommerce  at  A'arious  times  when  these  matters  Avere  under  con- 
sidertion  were  representing  the  sliip]>er.s'  organizations. 

Mr.  IIeinemann,  I asked  for  the  (ilation  of  any  single  shi])per  or  shi]>]»ers’  orga- 
nization. 

Mr.  Lincoln.  That  were  represented  at  this  conference? 

Mr.  Law.  For  the  ado])tion  of  the  Hague  rules. 

Mr.  Lincoln.  I am  not  s])eaking  for  the  Hague  conference;  1 am  speaking  of  tlie 
rules  relating  to  uniform  ocean  hills  of  lading.  1 could  not  sav  as  to  the  Hague  con- 
ference. I was  under  the  impression  the  shipjiers'  interests  were  re]*resented  at  the 
Hague  conference,  hut  I won't  sav  that  deflniteh'. 

Mr.  IIeinemann.  Before  the  interstate  ('(Mmner<*e  (/ommission  hearings,  am  1 
wrong  in  saying  that  the  International  Industrial  League  was  ]>erha)>s  the  chief  inter- 
est representing  the  shipper? 

Mr.  Lincoln.  On  the  domestic  hill  of  lading*.* 

Mr.  IlErNEMANN.  Yes. 

Mr.  T.incoln.  That  is  correct. 

Mr.  IIeinemann.  I think  you  are  (juite  active  in  ihe  exe<*utive  affairs  i»f  that  orga- 
nization, and  do  you  know  whether  they  were  invited  to  iiart ieij^ate  in  any  oi  these 
conferences  on  the  Hague  rules? 

Mr.  Lincoln.  1 could  not  answer  that:  ! do  not  kmtw  that  they  w(^re. 

Mr.  IIeinemann.  Not  to  your  knowledge,  at  least** 

Mr.  Lincoln.  Not  to  my  knowledge;  no. 

Mr.  IIeinemann.  TiatisalL 

Mr.  IIaiiOht.  Would  it  he  helpful,  Mr.  Ciiairman,  to  ex])lain  that  iioint? 

The  Chairman.  A^es. 

Mr.  Haight.  I can  say,  Mr.  ('hairman,  that  at  the  original  Hague  ('onference  the 
shippers  were  prohahlv  more  largely  represented  than  any  other  single  interest.  The 
French  shippers  absolutely  dominated  the  conference  in  forcing  the  £100  limit  per 
package.  The  fact  that  the  American  shippers  were  not  represented  was  only  because 
they  did  not  take  the  pains  to  go.  Fveryl>ody  had  exactly  the  same  opportunity  of 
being  there,  if  he  took  the  pains;  only  he  had.  like  everybody  else,  to  subscribe  to  the 
rules,  which  meant  that  you  had  to  take  the  pains  to  become  associated  with  the 
organization  that  v as  calling  the  conference,  and  the  bankers  and  the  cargo  under- 
writers of  all  the  rest  of  the  world  did  that.  The  chairman  of  Lloyds  represented  the 
cargo  underwriters,  with  a lot  of  other  representaiA'es;  and  the  British  bankers  became 
members  of  the  organization  and  sent  a delegation.  Unfortunately,  until  the  London 
conference  of  the  Cornite  Maritime.  American  representation  was  missing;  but  at  the 
meeting  of  the  ('omite  Maritime.  Judge  Hough,  who  is  probably  the  most  learned 
admiralty  judge  on  tlie  bench,  and  Mr.  B(*echer.  who  is  the  special  admiralty  counsel 
of  the  Shipping  Board,  were  both  present,  and  so  was  I.  Whether  that  answers  the 
(liiestion,  I will  leave  to  Mr.  IIeinemann. 

At  the  Brussels  conference,  the  President  had  named  Judge  Hough  and  Mr.  Beecher 
as  the  American  representatives,  and  1 do  not  think  anybody  will  suggest  that  they 
were  not  trying  to  represent  all  parties  alike. 

Mr.  Laws.  Was  any  invitation  sent  out  to  American  shippers  to  attend  at  any  one 
of  these  conferences? 

Mr.  Haight.  There  was  not  anv  invitatiou  sent  out  to  anvhodv.  Mr.  Laws,  auv 
more  than  you  are  invited  to  luncheon  at  my  club  unless  you  will  take  the  pains  to 
join  my  club;  but  everybody  knew  and  everybody  was  given  the  same  opportunity 
to  associate  himself  with  the  Uoinite  Martime,  or  with  the  International  Law  Associa- 
tion. F.verybody  had  the  same  opportunity.  It  is  not  an  exclusive  organization. 
If  vou  did  rtot  take  the  pains  to  go  and  to  indicate  you  wanted  to  go.  you  were  absent. 
Other  people  went . 

Mr.  IIeinemann.  While  this  is  in  order.  1 think  it  might  be  helpful  if  Mr.  Haight 
would  tell  us  what  steps  he  took,  as  chairman  of  the  International  (’hamher  of  Uom- 
merce  Bill  of  Lading  Fommittee.  to  ascertain  the  American  .shippers'  \iews  as  to 
what  might  or  might  not  he  desired  in  these  rules. 

Mr.  Haight.  I will  he  glad  to  answer  it,  sir.  I have  discussed  it  at  great  length 
with  the  council  and.  subsequently  before  the  resolutions  (‘otnmitte<^  of  the  Fnited 
States  (’hamher  of  (’omnieix'e.  That  is  the  biggest  organization  that  we  hav(^  in  the 
* nited  States.  It  represents,  I sui>pose,  more  ])erfectly  the  commercial  interests  of 
America  than  any  other  organization  ever  has.  Mr.  IIeinemann  M’ill  remember  that 
both  of  ns  appeanni  before  the  resolutions  committee  of  the  Fnited  States  Fhamher 
last  May,  the  committee  lieing  headed  l)y  as  effective  a man  as  Mr.  Strong,  of  Fhicago; 
and  the  resolutions  committee,  with  one  dissenting  vote.  1 think,  agreed  u]H»n  the 
fesolution  as  passed. 
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The  Xew  York  ('hamber  of  <lommerce  ha^  adopted  the  rules  and  favored  them' 
Trie  nier(‘hanTs  association  has  adopted  the  rules  and  favored  them.  * 

An'  ^ \ ^ advised,  the  chief  and  practically  the  onlv  opponents  of 

the  rules  are  the  packers.  They  have  consistently  opposed  them,  quite  frankly 
^\m<r  that  \vhat  they  wanted  ivas  the  McKellar  bill  and  not  a bill  of  this  character’ 
.course,  the  McKellar  bill  is  radically  dilferent.  It  will  impose  upon  the  steam- 
ship  owners  a liability  unlimited  ]ier  jiackaye— -the  market  value  of  the  eoods.  It 

\ would  deprive  the  steamship  owner  of  any  exemption  from  liabilitv  in  case  of  errors 
ot  navigation,  or  in  the  management  of  the  shiji.  I do  not  think. ‘while  Consrreas  is 
tr\iny  to  pass  a subsidy  to  support  American  steamship  owners,  that  we  are  eoino-  to 
impose  upon  our  carrier  a liability  which  has  never  been  imposed  iiiion  am-  steam- 
ship  carriers  ol  the  world  heretofore.  If  1 am  riyht  in  that  position.  I do  not  think 
that  the  extreme  e^nslation  that  the  Chica^m  jiackers  have  asked  for  can  ever  be 
nad  and.  it  they  deleat  the  present  movement,  thev  would  sim]ilv  leave  us  indefi- 
lutely  in  this  morass  ot  confusion  and  litiitation  and  offer  no  .solution  at  all. 

Ihe  ( n.\iR.MA.\.  I will  next  call  on  Mr,  Price,  of  the  Millers'  As.sociation  You 
are  in  lavor  ot  the  bill,  are  you? 

Mr.  Price.  I am,  sir. 

STATEMENT  OF  MR.  F.  H.  PRICE,  EXPORT  AGENT,  MILLERS 

NATIONAL  FEDERATION. 

The  Ch.urm.\x.  Give  the  stenographer  a our  name  and  address,  and  state  vour 
wiiom  you  appear. 

Mr.  Price.  F.  H.  Price;  export  ayeut  of  the  .Millers  Xational  Federation  Our 
tieadquarters  are  at  Clucairo  and  my  ottici'  is  in  Xew  York— 

Mr.  CHIXDBI.OM.  \\'ho  are  members  of  your  assocaition? 

Mr.  Price.  Ap])roximately  2,000  dour  millers  of  this  country. 

is  confined  to  the  export  trade  en^a.yed  in  bv  the  millers  who  exjiort 
t heir  principal  problem  is  to  compete  in  European  countries,  with  flour  made  from 
llieir  American  and  other  forei«:n  wheats.  ( nir  flour  lieconies  damai-es  more  or  less  in 
transit,  so  that  it  becomes  undeliverable  under  a contract  to  self  sound  delivered 
< onseipieutly,  we  have  had  a great  deal  of  difficulty  at  various  times  with  the  steam- 
ship companies,  as  well  as  the  rail  companies,  because  of  this  loss  and  damage. 

Mr.  t HixDRLUM.  Is  that  due  to  the  nature  of  the  goods  shipped,  or  is  it  due  to  the 
methods  ot  shipment'? 

'^^*-**  shipment;  the  methods  of  carrying  the  goods.  We 

iia\e  had  to  confer  with  the  carriers,  the  water  carriers  princijially,  and  they  really 
enjoy  many  of  the  benefits  which  these  rules  would  conyey  to  others. 

re^rard  co  the  time  \\dtliin  whicli  elaims  must  be 
hied  or  to  notily  the  carriers;  also,  with  regard  to  the  proper  methods  of  storage  and 
naudliiig,  bo  that  when  these  rules  came  up  for  discussion,  the  millers  National 
federation  adopted  them  at  length  and  princi})ally  tliey  adopted  a resolution,  none 
dissenting,  in  favor  of  these  rules  or  of  any  rules  of  this  characeter,  or  legislation 
whicli  would  make  these  rules  or  similar  rules  binding.  I iiave  Jiot  with  me  a copy 

ol  that  resolution,  but  1 shall  be  glad  to  send  it  to  the  committeemen,  if  you  would 
care  to  have  it  on  file. 

The  Chairman.  Yes. 

Mr.  Price.  And  this  morning,  in  conferring  with  the  president  of  oiir  organixation, 
he  again  confirmed  the  position  taken  by  tin  federaiKai  and  1 am  instructed  to  speak 
on  behalf  of  the  federation  in  favor  of  these  I'ules. 

I do  not  think  you  want  me  to  go  into  detail.  I could  not  say  nearly  so  well  what 
has  been  said  already.  Lnless  further  (|Uestions  are  desired  to  be  asked,  1 shall  clcse. 

^Ir.  t'HiNDHLOM.  As  1 Understand  your  statement  so  far,  you  have  taken  a general 
])Osition  in  favor  of  the  rules.  Do  you  specifically  indome  II.  R.  141(10? 

Mr.  Price.  We  have  not  ha<l  an  oi)portunity  to  consider  this  bill;  but  as  this  bill 
contains  rules  we  have  approved  and  considered,  we  approve  the  liill;  because  our 
resolution  ajiproves  of  the  Hague  rules  as  they  are  amended  and  any  legislation  which 
IS  intended  to  put  them  into  effect. 

Mr.  ( AMPHEI.L.  Does  your  association,  or  the  members  of  your  association,  give 
{irelerence  to  American  shijis  in  the  carriage  of  cargoes,  or  do  vou  shi]>  with  the  carrier 
giving  the  cheapest  rates,  irrespective  of  the  nationality? 

Mr.  Price.  The  question  is  to  be  answered  l>y  saying  that  the  nature  of  the  husi- 
Jiess  requires  us  to  ship  hy  a regular  freiglit  service'  K)  that  we  take  whatever  slii]>s 
are  in  regular  service,  ^whether  tliey  liap]>ei.  To  be  American  or  foreign  ships.  But 
theMillers  Xational  federation  has  been  <iii  record  as  approving  the  jirincijile  of 
giving  Aineriran  ships  the  preference,  if  tlu^y  can. 
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Mr.  ('AMFBEIX.  At  the  same  rates.  Stqiposing  the  British  shi]>  would  under- 
quote an  American  ship.  What  would  be  the  ]>raclice  of  the  members  of  your  federa- 
tion— to  take  the  lower  rate? 

Mr.  Price.  Probably  to  ship  on  the  cheapest  ship,  which  is  natural  enough. 

The  Chairman.  If  there  are  no  other  shijipers  present  who  desire  to  be  heard  in 
iavor  of  the  bill,  we  Mill  noM'  hear  from  Mr.  McGee,  president  of  the  American  Institute 
of  Marine  Underwritem. 

STATEMENT  OF  MR.  WILLIAM  H.  McGEE,  PRESIDENT  OF  THE 
AMERICAN  INSTITUTE  OF  MARINE  UNDERV/RITERS. 

Mr.  McliKE.  On  this  occasion  I am  president  of  the  American  Institute  of  Marine 
liiderwriters,  of  Xew  York,  an  association  composed  of  substantially  all  of  the  marine- 
insurance  comjianies  transacting  business  in  the  United  States. 

Mr.  Chairman,  we  come  before  you  at  this  time  not  as  a }»roponent  of  the  bill,  but 
as  those  who  are  very  anxious  to  see  some  uniform  and  reasonable  legislation  ujion 
a subject  which  has  been  the  cause  of  a great  deal  of  troulile  for  a great  many  \ ears. 
There  are  some  things,  botli  in  The  Hague  rules  or,  as  I believe  they  are  now  called, 
the  Brussels  rules,  as  well  as  this  legislation,  which  do  not  altogether  please  the 
underwriter. 

A marine  underwriter  stands  in  the  shoes  of  the  ship]>er  of  the  cargo.  If  he  does 
not  stand  in  those  shoes,  he  has  no  ]>osition  or  standing  whatever  in  a matter  of  this 
sort.  The  marine  underwriter  ap]>ears  because  he  does  rejiresent  a large  number  of 
cargo  shij)pers;  he  represents  and  speaks  for  a large  number  of  iieot>le  who  could  not 
come  ami  s]ieak  for  themselves. 

We  feel  that  this  legislation,  this  ]>roposed  bill,  The  Hague  rules,  is  a \ery  long 
ste])  in  advance,  and  as  such  we  should  like  very  much  to  see  them  ]uU  into  (*ffect. 
'riiore  occurred  to  me  this  afternoon  just  one  thought  as  1 listened  to  other  gmitleinen 
speaking  with  reference  to  this,  gentlemen  who  pointed  out  the  need  for  uniformity, 
and  the  thought  came  to  me,  as  the  gentleman  ai>])eariug  for  the  bankers  was  s})eaking, 
that  1 think  we  are  very  apt  to  forget  that  a great  many  oi  our  ocean  bills  of  lading 
are  in  effect  through  bills  of  lading.  We  lake  the  bill  of  lading  of  a steam.'^hip  cum- 
l»any  which  takes  the  goods  from  N>w  York,  and  your  g<K»ds  are  going  lo  Bangkok, 
and  at  London  or  Liverjiool  they  are  to  be  transshi]»]>ed  to  some  other  sU^ainship  line. 
The  American  steamer,  or  the  steamer  leaving  the  United  8iat(\'^,  is  very  a]U  to  iiic(H‘- 
porate  in  the  bill  of  lading  that  for  the  voyage  from  Xew  A'ork  to  London  tliis  bill  of 
lading  a])])lies;  but  from  London  to  Bangkok  tlie  bill  of  lading  for  the  steamship  line 
which  ])erforms  tliat  ]>art  of  the  voyage  shall  govern.  As  it  stands  now,  the  shijq>er 
and  the  banker  have  no  knowledge  whatever  (they  can  not  liave,  naturally)  of  what 
is  going  to  happen,  of  where  the  revSpoiisibility  is  going  to  lie,  after  tlie  goods  reach 
London.  With  The  Hague  rules  universally  ado]>led,  as  they  seem  destined  to  be, 
we  shall  know;  we  shall  know  because  that  bill  of  lading  curries  on  not  only  from  Xew 
York  to  London  Init  from  London  to  Bangkok. 

I do  not  know  there  is  anything  further  1 can  add  excejit  to  quote  the  resolution 
under  which  I and  my  committee  are  acting.  At  a meeting  of  the  American  Institute 
of  Marine  Underwriters,  held  January  22,  1923,  the  following  resolution  was  jiassed: 

That  Avhile  these  rules  do  not  meet  all  the  points  we  would  like  to  have  embodied 
in  them,  we  fend  that  as  they  stand  they  deserve  the  support  of  the  institute. 

1 do  not  know  that  there  is  anything  I can  add  to  it:  but  1 should  like  the  ]>rivilege, 
Mr.  Chairman,  of  perhaps  asking  our  Mr.  Englaral  the  close  of  the  hearing  to  pcrhai>s 
say  a few  further  words  for  us. 

Mr.  OHiNDiii.oM.  Would  the  adoption  of  these  rules  and  the  api'licalion  of  them 
have  any  appreciable  effect  upon  the  cost  of  marine  insurance? 

Mr.  McGee.  None  M'liatever,  I believe,  exco]>t  t(^  steady  ih(un;  because  then  the 
underwriters  would  l;e  dealing  with  known  (juantities  inst*i;i(l  of  unknnvn  ijuantities 
as  they  are  now. 

Mr.  C'lUNHiJLoM.  If  vour  risk  wore  less,  vou  cemhi  afford  to  do  luisin(\ss  at  a lower 
rate?  ' ' . 

Mr.  McGee.  Unquestionably.  If  tlu*  risk  is  hv^*^,  it  will  be  rejected  in  the  premium. 
It  i.s  in  the  losses,  in  the  claims  mad(‘  against  insurance  eompanies,  it  is  the  losses  that 
they  i>ay  that  give  the  insurance  company  the  measure  fin*  the  rate  of  premium. 

Mr.  Ghindheom.  And  you  need  a reasonable  time  to  get  the  ex)X‘rience?  ^ 

Mr.  McGee,  Yes,  sir:  we  hav(*  to  have  it. 

The  (hiAiRMAN.  Is  then'  anyone  else  who  desires  to  1k^  Inward  in  favor  of  tin*  ihll? 

Mr.  rAMPHEEE.  I shouhl  like  to  be  innird  before  vou  iro  to  those  who  are  laiterlv 
O])posed  to  the  ruh^s,  Mr.  Chairman. 

The  C'haikman.  You  want  to  come  on  l^efon^  those  who  are  oppostnl  to  them‘d 
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Mr.  ( AAfPBEij..  Bpforo  ihoso  who  avo  hittoriy  opposed  to  them;  yo**. 

The  rHAiRMAN.  All  riirht;  conw  on  iti.  - ha^ityhter  ] 

Mr.  ( AMPBELL.  I do  not  want  to  he  cla^^serl  with  those  who  are  ol>stinately  opposed 
to  the  Brussels  convention;  neither  do  T want  to  he  classed  as  ainons^t  those  who  are 
strong  proponents  of  the  present  hill. 

Mr.  (’FiiNnRU)M.  You  want  to  he  a moderate? 

Mr.  rAMPHELP.  Yes. 

STATEMENT  OF  MR.  IRA  A.  CAMPBELL,  ON  BEHALF  OF  THE 
AMERICAN  STEAMSHIP  OWNERS’  ASSOCIATION. 

Mr.  (’ampf^ell.  I speak  for  the  American  Steanishif)  Owners'  Association.  The 
steamship  myners  ai’e  of  the  opinion  that  the  Brussels  rules,  the  Brussels  convention, 
impos(‘  unfair  and  unjust  hardens  upon  tin*  shii)owners,  which  are  going  to  work  to 
the  disach'antage  of  Anu^ican  shi]>owners.  The  shipowners,  however,  helieve  that 
uniformity  in  shi])ping  documents  is  ver^■  flesirah»le,  if  it  is  possil>le  to  have  fair,  uni- 
form documents. 

Yhen  the  original  Hague  rules  were  up  for  consideration,  at  the  conference  before 
the  shipping  Board  and  thereafter,  the  Steamship  Ownei's’  Association  caused  to  l>e 
prepared  a set  of  niles  which  embodied  what  the  shi])owners  believed  constituted  a 
fair  and  pro])er  distribution  of  the  responsibilities  an<l  lial)ilities  as  between  shii^pers 
and  carriers. 

The  Chair.ua  V Do  you  desire  to  submit  that  as  a substitute  for  this‘s 

Mr.  i'AMPHEivL.  Xo;  not  just  now.  Some  of  the  suggestions  embodied  in  those 
proposed  rules  were  carried  into  the  Brussels  Rules,  but  many  of  the  provisions 
which  sought  to  lessen  the  burdens  imposed  upon  the  shipowners  were  completely 
ignored.  The  shipowners  are  not,  however,  going  to  assume  a position  of  obstinacy 
» , * * ^ * TT t T t/\  in  shipping  documents;  and  so  the  association 

18  not  going  to  oppose  the  adoption  of  the  lirussels  ('onvention  or  the  Rules  for  the 
t'arriage  of  Goods  hy  Sea  as  tliey  came  from  the  Brussels  (inference.  But  they  are 
opposed  to  any  legislation  which  shall  seek  to  modify  in  any  particular  the  con\'en- 
tion:  and  the  rea.son  1 can  not  appear  as  a proponent  of  H.'R.  MDKi  is  hoi-ause  the 
draftsman  of  the  bill  has  already  sought  to  <ret  away  from  the  convention  and  has 
struck  at  the  principle  of  uniformity. 

It  is  perfectly  idle  for  any  one  to  suggest  changes  in  the  terminology  of  the  rules 
or  in  this  1)111,  so  as  to  make  the  provisions  of  the  hill  differ  from  the  rul'es,  and  think 
he  is  still  adhering  to  the  principal  of  uniformity.  Thesi*  rules  shouhl  either  he 
accepted  or  rejected  as  they  are.  (’ongress  .should' not  seek  to  append  to  the  rules 
interpretative  reservations.  The  moment  seme  draftsman  sugsji'sts  that  the  language 
of  the  rules  he  changed,  he  does  so  because  he  does  not  helieve  that  the  lanyuag(> 
means  what  he  thinks  it  should  mean,  and  so  he  endeavors  to  place  his  particular 
interpretation  upon  it  in  language  that  will  make  his  interpretation  unmistakable. 
The  representatives  or  the  legislators  of  the  other  nations  will  have  exactlv  the  same 
privilege,  and  the  result  will  most  certainK  he  that,  instead  of  ha\ing  uniformity, 
you  will  have  a set  of  rules  which  will  differ  in  their  wording  and  wliich  will,  nec- 
essarily. receive  different  inferprerations  hy  the  courts.  If.  therefore,  there  is  to  he 
anything  done  in  tins  country  with  respect  to  the  rules,  from  our  point  of  view  it 
should  he  confined  to  an  acceptance  of  them,  to  an  adherence  to  the  agreement 
which  has  hecn  reached  in  the  diplomatic  conference  between  the  several  nations. 

There  is  no  assurance  at  the  present  time  that  England  will  adopt  these  rules  as 
they  came  from  the  conference,  or  that  France,  or  Japan,  or  Germany,  or  Norway,  or 
Sweden,  or  Denmark,  or  any  of  the  other  principal  maritime  nations  will  ado]h  tiiem. 
We  think,  therefore,  that  the  American  Congress  should  not  enact  legislation  that  will 
carry  into  effect  these  burdensome  rules  until  it  has  assurance  that  the  rules  are  going 
to  he  adopted  as  they  cam?  from  the  Bnissels  conference  by  the  other  maritime  nations. 
Either  there  should  he  a])pended  to  the  hill  as  passed,  emhodying  these  rules,  a pro- 
vision making  the  act  effective  only  when  the  other  nations,  who  were  parties  to  the 
Brussles  convention,  have  j)a.ssed  legislation  carrying  the  rules  into  effect,  or  this 
bill  or  any'  bill  should  be  held  in  abeyance  until  the  Secretarv  of  State  has  submitted 
to  the  Senate  the  Brussels  convention  and  it  ha.s  l)een  ratified  as  a treaty  by  the  Sen- 
ate and  has  been  adopted  hy  the  other  nations.  1 do  not  believe  that'this  com- 
mittee— 

Mr.  CiHNDBi.oM.  Just  let  me  ask  right  thei-'*;  If  that  were  done,  you  would  not  need 
any  further  legislation,  would  you? 

Mr.  C.\.\ii>iiEi.L.  I am  not  so  sure  about  that,  Mr.  ('hindblom,  for  this  reason:  I be- 
lieve the  courts  have  held  that  the  acts  of  Congress  and  treaties  are  equally  the  law  of 
the  land;  and  I am  rather  inclined  to  helieve 
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Mr.  Chixdblom.  They  stand  side  by  side. 

Mr.  Campbell.  Yes;  and  I am  rather  inclined  to  believe  that  a treaiv  of  suhse- 
ipient  date,  inconsistent  with  a statute  of  perhaps  an  earlier  date,  would  possihly 
overrule  the  statute:  but  surely,  to  clear  up  that  uncertainty,  there  should  be  legis- 
lation which  would  make  the' treaty  effective  law.  That  is  the  only  suggestion  I 
would  have  to  make  about  that. 

Mr.  EnMOND.s.  There  is  no  possibility  of  passing  this  bill  at  this  session  ot  ( ongre.ss: 
hut  tile  idea  was  to  see  whether  the  difficulties  could  not  he  smoothed  out  or,  if  we  had 
an  absolute  objection  to  the  results  of  the  Brussels  conference,  to  u.=!e  whatever  means 
we  Could  to  ])revent  the  treaty  from  being  ajijiroved.  • , , 

Mr.  Ca.mpbeli..  I,  of  course;  had  no  knowledge  of  whai  yon  had  in  mind  when  you 

called  the  meeting.  . , 

Mr.  Edmonds.  This  hill  was  )>ur  in  with  the  idea  of  getting  you  iolks  down  here 
to  smooth  out  our  difficulties.  W’e  want  to  smooth  out  our  difficulties,  tf  there  are 
any;  or,  if  there  are  any  objections  that  are  basic,  we  want  you  folks  here  to  say  so, 
and  then  we  will  guide  ourselves  accordingly. 

Mr.  ('ampbell.  I am  trying  to  say  .so,  frankly. 

Mr.  Ed.monds.  I agree  with  voti,  and  I think  this,  that  the  acce]>tance  ol  a conler- 
ence  is  not  altogether  the  same  as  the  acceptance  of  a dii)lomatic  treaty  between  na- 
tions. The  (piestion  in  my  miiiTl  is  whether  it  will  not  he  necesssry  to  pass  legislation 
to  amend  or  to  nmdify  the  Harter  Act  to  meet  it— whether  the  McKellar  bill  or  some 

other  bill.  . . . , ■ , 

Mr.  ('ampbei.i..  Mr.  Edmonds.  1 have  not  vone  into  that  uuestion  irom  a technical, 

legal,  point  of  view;  hut  unless  the  courts  have  clearly  held  that  a treaty  of  snbseiinent 
(liTte  will  override  im-ousistent  legislation  of  an  earlier  date,  then  there  (Wtainly 
should  he  legislation  pas.«ed  to  clear  up  that  doiiht,  if  you  want  the  rules  carried  into 

effect.  ....  , 

Mr.  Edmonds.  You  see.  this  may  he  a treaty  iietweeu  uatioii.s.  but  it  is  not  exactl\- 

on  the  same  basis  as  a diplomatic  treaty  between  nations  that  have  been  at  war.  or 
something  like  that,  and  when  this  treaty  is  submitted  and  aecepted  by  the  Senate 
there  mav  he  4 question  then  raised  in  the  courts  a.s  to  a modilicatiou  of  the  Haiter 
.\ct  in  certain  respects,  to  meet  the  agreement  of  the  treaty,  or  there  may  not  be. 

I agree  with  vou,  if  it  is  looked  upon  as  a treaty,  tiieii  it  becomes  law  without  an\ 
(piestion,  riglit  off.  Howevi'r.  there  is  this  further  thing  I want  to  tell  you  here  and 
that  is  this,  that  if  vou  have  basic  olijections  to  raise  as  to  our  acceptance  of  the  con- 
vention. I think  vou  will  lind  thi.s  committee  luis  always  hi^en  interested  in  merchant 
marine  matters  a'ud  w'ould  try  to  take  all  the  steps  it  (muld  to  prevent  the  adoption 
of  the  treaty,  and  I think  your  point  i«  a very  good  one  that  tlie  ciiuvention  should 
not  take  effect  until  at  least,  in  the  opinion  of  the  President,  a sufficient  numher  01 
the  maritime  uafious  had  accepted  it  along  with  us  so  that  it  would  not  work  to  oui 

detriment.  . 1 • 1 1 

Mr.  Haight.  If  it  would  help.  Mr.  ('hairmau.  I might  say  I have  discus.^ed  with  the 

State  Department  the  question  as  to  whether  legislation  would  he  essential,  and  the 
counsel  of  the  State  Department  said  that  the  Department  did  not  dare  to  claim  that 
a treaty  of  this  character  would  be  self-executive.  You  see.  it  does  provide  clauses 
are  illegal  even  though  used  hv  Amerii’an  citizens  in  American  trade,  and  thiuvT" 
like  that.  It  is  not  quite  the  same  as  regulating  the  relations  between  two  nations. 

Mr.  Edmond.s.  I agree  with  Mr.  Haight;  I lliink  this  legislation  probably  will  he 
necessary,  but  it  may  be  possible  that  you  attorneys  who  know  all  aiiotit  lho>e  thing- 
( I am  not  an  attorney)  w'ill  decide  it  is  not  necessary. 

Mr.  ('ampbei.i..  I .should  think  legislation  would  be  desirable:  btu  certainly  any 
legislation  that  will  take  effect  before  all  of  the  nations  have  agreed  to  the  conven- 
tion should  not  be  passed;  and  for  the  reason  that  everyone  mu-t  admii  ihat  liiis  liiil 
increases  the  burdens  of  shipowners.  That  being  true,  c ertainly  ('omrre.ss.  in  its  ei- 
lorts  to  assist  in  the  upbuilding  of  .Hneric'au  shipping  and  foreign  trade,  does  not  want 
to  add  another  burden  to  .\mericau  shipping  until,  at  least,  it  know.s  that  England 
and  its  principal  competitors  are  going  to  add  like  burdens  to  their  shipping. 

Mr.  Haight.  I agree  with  you  so  far  as  England  and  0111  principal  competitors  arc 
concerned,  but  I do  not  think  it  will  he  uece.ssary  to  wait  until  we  see  w bet her  all  of  the 
24  nations  come  in  or  not. 

Mr.  ('.\MPBELL.  Gh,  no:  I do  not  say  that,  (’ertainly.  we  shouhl  wait  iiiilil  Japan, 
which  is  our  competitor  on  the  west  coast.  Eusland.  which  is  our  compeiitor  oii  the 
Atlantic,  and  Germany,  which  is  going  to  be.  France,  which  is  our  competitor  to  .-ome 
extent.  Spain,  which  is  our  competitor  in  the  West  Indies  and  in  South  .\merica.  and 
Italy,  our  competitor  to  some  e.xtent.  have  agreed  to  the  convention. 

Mr.  Edmonds.  Where  the  principal  nations  are  in  the  convention,  would  we  care 
whether  the  re.-<t  of  them  accepted  or  not’.* 
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\o\v  Thp''”h?,^  say  all  nations;  I say  the  principal  maritime  nations, 

ion-  on- wi?-  t feel  that  we  have  Kone  a 

Thp  emleavor  to  meet  those  who  have  been  such  strong  proponents  of 

owni?  ' iftproiisly  sought  to  oppose  greater  burdens  on  the  ship- 

OAvners.  tio^^  ever  in  view  ol  the  tact  that  a-ou  have  a bill  pending  before  vou  in  which 

<leviated  irom  the  princi]>le  of  uniformity.  I think  tliat  I should  take 
Opportunity  to  point  out  to  you  what  the  sliipowners  consider  the 
uiilair  puniMons  ot  the  Brussels  convention  and  of  the  bill  as  it  is  drawn. 

Dv.;!**  tile  devia  ions  also,  where  the  l)ill  deviates  from  the 

1 Missels  con\ention.  It  was  presumed  this  was  drafted  to  earrv  out  the  Brussels 
convention.  ‘ 

Mr.  (’ampbeu..  Yes. 

Mr.  Edmonds.  Sho\v  the  deA’iatious  Iheie  also. 

Mr.  ( AMPBELi^  I shall,  as  far  as  1 ean.  The  hrst  deviation  or  change,  of  course, 

niornin-  by  Mr.  beecber,  when  we  were  discussin-  the  fli-st  two 

' subsection  ]}  of  section  1,  where  the 

(bin-,  I ^ convention  as  it  came  from  abroad,  were 

ban  td  to  the  words  governs  the  rights  ot  the  earner  and  of  the  holder  of  the  bill 

^irritM  into  th'e  blir  ^'*  ^ translation  of  die  J-’reneb  original  should  be 

Mr.  Paul.  Have  you  seen  the  French  original? 

^ 1 do  not  know  anything  about  it. 

Mr.  Paul.  I)oes  it  not  mean  exactlv  that? 

Mr.  Campbell.  Well,  I do  not  knoW  whether  it  does  or  not;  I am  not  enough  of  a 
1 reneh  student  to  say,  but  I suggest  that  whatever  is  the  oflicial  translation  should 
be  earned  into  the  act,  so  that  the  courts  of  England  will  not  he  interiiretin-  one 
Mord  and  the  American  courts  another  word. 

riie  ])rinei])ai  complaint  we  have  to  make  against  the  rules  is  in  respect  to  the 
burden  ot  prooi  as  regards  concealed  losse.^.  By  Article  ill,  section  ;i,  of  the  con- 
Aention,  whieli  is  section  3 ol  the  bill.  th<-re  is  only  rec] aired  to  be  inserted  in  tlie 
bill  ot  lading  ‘the  leading  marks  necessarv  for  identilieation;  * * the  number 

ol  paeka-es  or  pieces,  or  the  quantity,  or  weight;”  and  “tlie  apparent  order  and 
londition  ot  the  goods.  1 hat  is  an  inipro\  ement,  in  our  judgment,  over  the  original 
Hague  Hues,  in  that  it  deletes  from  the  rules  the  [mn'ision  as  to  description. 

.Se<-tioii  4 of  Article  111  of  the  eom.eiition,  or  the  jiroviso  under  subsection  (d). 

at  tlie  top  of  page  4,  makes  the  bill  of  lading  prima  facie  e\  idenee 
ot  the  leading  marks,  the  number  of  packages  or  pieces,  or  the  <iuantitv,  or  weight,  and 
he  apparent  order  and  l oiidition.  Tlmt  proviso  adds  nothing  to  what  the  law  would 
be  otherwise  without  it.  (,'ertainly,  if  the  carrier  issued  a hill  of  lading  with  the 
marks  and  number  ol  packages,  or  weight,  and  a statement  of  the  airiiarent  order  and 
' ondition,  that  would  he  prinia  lade  eddence  a-ainst  it. 

In  a practical  working  of  the  business  it  ivill  not  he  possible  for  a carrier  to  confine 
ihe  bill  ol  lading  simjily  lo  the  designation  of  the  marks,  weight,  number  of  paeka"-es, 
and  apparent  order  and  condition  of  the  g(-ods,  hut  there  will  have  to  he  inserted  a 
description  of  the  goods:  for  instance,  1 hex,  weighiii-  200  pounds,  said  to  contain 
-4  dozen  silk  hose.  And  il  the  hill  of  lading  does  contain  that  recital,  then  the  bill 
01  lading  will  constitute  ])rima  facie  eviden.  e of  the  receipt  of  silk  hose  hv  the  carrier 
01  transijortation.  That  is  important  when  you  come  to  consider  the  burden  of  proof 

Ilia,  results  Irom  subsection  0 of  Article  111  of  the  convention,  hein-  para-rapli  F on 
j>aue  4 ot  the  bill.  ' ' * 

Ihe  injustice  trom  the  iioint  of  view  of  'he  shipowner  of  that  iirovision  is  this — 

It  reatls:  ' 

‘I  nless  notice  of  loss  or  damage  and  the  general  nature  of  such  loss  or  dama<'-e  be 
given  in  writing  lo  the  earner  or  his  agent  at  the  port  of  discharge  ))efore  or  a^t  the 
time  ol  the  removal  of  tlie  goods  into  the  eustodv  of  the  iierson  entitled  to  deliverv 
Thereol  under  the  contract  of  carriage,  such  remoVal  shall  he  iirima  facie  evidence  of 
the  deln  ery  by  the  carrier  of  tlie  goods  as  described  in  the  hill  of  lading.” 

- o\\  the  underMTiiers  and  the  shippers  and  the  carriers  have  had  a va.st  exeprienee 
witli  the  nian\-  ports  of  discharge,  particularly  the  South  American  and  Central 
Amei lean  ports,  wliere  the  goods  have  to  go  through  the  customhouse.  'Hie  moment 
they  are  discharged  trom  the  sliip  they  pass  into  tin*  custody  of  the  customs  olhcials. 
aie  put  into  wareliou.ses.  and  then,  at  some  subsequent  time,  thev  are  delivered  into 
the  haiuB  oi  the  consignee.  I nder  this  secrion  notice  is  reijuired  to  lie  given  at  the 
time  ot  removal  into  the  cusiody  of  the  person  entitled  to  deliverv.  wliich  1 take  to 
t.e  tlie  eoiLsi-nee.  and  in  the  ca.se  of  damage  which  i.s  not  apparent'  within  three  davs 
alter  oelivery.  It  ts  unfair  from  the  point  of  view  of  the  .shipowner  to  impose  upon 
iim  iiainht\  tor  an  iinexplainalile  Io.s«  or  damage  or  theft  that  may  occur  to  the  goods 
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while  in  the  custody  of  third  parties,  namelv.  in  the  customhouse.  The  shipowner 
has  no  more  control  over  the  customhouse  otficials  a.s  respects  the  care  and  custody  of 
the  goods  than  has  the  shipper  or  the  consignee.  The  deliverv  into  the  customhou.se 
is  no  part  of  the  transportation  for  which  the  shipowner  is  responsible.  It  is  purely  an 
incident  of  the  business.  To  impose,  therefore,  a liability  upon  the  shipowner^ 

Mr.  Edmoxds.  But  the  burden  of  proof  is  on  the  shipper? 

Mr.  Campbell.  Not  necessarily.  To  impose  upon  the  shipowner  a burden  of  proof 
which  he  can  not  sustain  will  result  in  injustice.  We  believe  that  that  is  the  kind  of  a 
loss  which  is  purely  an  insurable  loss  and  is  one  that  the  cargo  underwriter  ought  to 
carry.  It  is  one  that  the  shipper  certainly  will  insure  against;  it  is  one  that  the 
insurer  muU  be  paid  a premium  for.  and  .«o  it  is  a risk  the  insurer  ought  to  carry. 

Mr.  Imimoxds.  The  bill  only  covers  between  the  loading  and  discharge  of  the 
steamer.  Now.  if  the  stealing  or  the  theft  occurs  in  the  customhouse,  by  custom 
officials,  the  customer  does  not  find  it  out  until  he  gets  the  goods  and  he  gives  notice 
all  along  the  line  that  he  is  short  some  goods  and  he  has  to  prove  where  that  shortage 
occurred.  The  shipowner  does  not  have  to  prove  it. 

Mr!  Campbell,  Let  us  see.  Ciider  subsection  (qi,  section  2 of  Article  IV  of  the 
convention,  which  is  paragraph  17  on  page  7 of  the  bill,  the  shipoAvuer  is  exonerated 
from  liability  for  loss  arising  from — ^ — 

“Any  other  cause  ari.sing  without  the  actual  fault  or  privity  of  the  carrier,  or  without 
the  fault  or  neglect  of  the  agents  or  servants  of  the  carrier,  hut  the  burden  of  jiroof 
shall  be  on  the  person  claiming  the  benefit  of  this  exception  to  show  that  neither  the 
actual  fault  or  privity  of  the  carrier  nor  the  fault  or  neglect  of  the  agents  or  servants 
of  the  carrier  contributed  to  the  loss  or  damage.  ’ ’ 

Certainly,  under  that  section,  which  is  the  section  covering  loss  by  theft,  the  ship 
owner  can  not  escape  liability  unless  he  shows  that  the  loss  did  not  occ-iir  by  the  act 
of  one  of  his  agents  or  servants.  Now  what  opportunity  has  the  shipowner  to’examiiie 
a case  of  alleged  hosiery  that  starts  from  an  interior  point  and  comes  l>y  rail  to  New 
York;  is  delivered  by  the  railroad  company  to  a lighter,  brought  to  the  ship  and  loaded 
onto  the  ship,  ])ut  into  the  ships  hold,  taken  to  Havana.  Cul>a.  discharged  onto  a 
lighter  and  put  into  the  customhouse  where  the  shipowner  has  no  control  over  it 
whatsoever?  It  conies  out  of  the  eustomhoiise  and  two  days  after  the  consignee 
removes  it  to  his  jilace  of  business  he  gives  notice  that  it  contains  bricks  and  not 
ho.siery.  Now  what  chance  has  the  shipowner  of  ever  showing  that  that  theft  was  not 
caused  hy  the  negligence  of  his  servants  or  agents? 

Mr.  Edmoxds.  MTiat  chance  has  the  other  man  to  show  that  it  was? 

Mr.  Campbell.  I doubt,  in  those  cases,  whether  you  can  show  where  the  theft 
took  place,  ('ertaiiily,  experience  has  shown,  in  the  last  few  years,  that  yon  could  not 
show  where  those  losses  took  place. 

Therefore.  I say  it  is  a loss  which  should  lie  borne  hy  cargo  underwriters,  and  the 
moment  you  place  a liurden  of  proof  on  the  shipowner  to  explain  the  loss,  which  he 
c-an  not  sustain,  you  put  the  shipowner  in  a position  where  the  shipper  collects  hLs 
loss  from  the  cargo  underwriter,  and  the  cargo  underwriter  sues  the  .shipowner  and 
reimlnirses  himself  for  the  loss  which  he  is  paid  to  insure. 

Mr.  Edmonds.  Tries  to  reimburse  himself. 

Mr.  Campbell.  Under  this  liill,  he  will  succeed  in  doing  it. 

Mr.  Haight.  No. 

1 Paul.  Mhat  provision  is  that,  specifically,  to  which  you  are  referring  in  the 

Mr.  ('ampbell.  Page  7.  claii.se  17.  It  is  the  practical  working  out  of  clause  F on 
page  4 and  clause  17  on  page  7. 

Mr.  Perlman.  Could  not  the  shipowner  get  insurance  to  cover  that? 

Mr.  Campbell.  Certainly,  and  that  is  what  he  will  do;  hut  who  is  going  to  pay  for 
the  insurance?  If  the  shipowner  operates  his  vessel  and  is  alile  to  pav  his  exjieiLses 
of  operation,  he  is  going  to  get  his  money  out  of  the  .shipper.  Ls  he  iiof.*' 

Mr.  Perlman.  A>s. 

Mr.  Campbell.  Now,  if  he  can  not  operate  his  vessel  and  pay  his  expenses,  his  ship 
will  lay  up.  That  is  the  reason  you  have  about  eleven  hundred  of  them  laid  up  now . 

Mr.  Perlman.  That  is  not  the  only  reason? 

Mr.  ('ampbell.  That  is  one  reason,  because  you  can  not  jiay  ex])eii,'^es.  If  vou 
can  pay  expenses,  so  that  they  do  operate,  the  earnings  come  out  of  the  shipjiers.  ami 
that  means  that  the  cost  of  insurance  to  the  shipowner  is  going  to  come  out  of  the 
f'hipper;  and  the  cost  of  his  cargo  insurance  will  also  he  paid  by  the  shi])per.  .'<o 
what  will  you  have  in  the  practical  working  out  of  the  Inisiness?  ’ A shipper  insured 
itgainst  this  kind  of  a loss  will  collect  his  insurance  from  the  cargo  iiiuleiA\Titer;  the 
cargo  underwriter  will  libel  the  ship,  and  the  shipowner  will  immediately  refer  the 
claim  to  his  P.  and  I.  underwriter,  and  the  two  underwriters  will  get  together  ami 
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• U'U'mune  winch  one  is  to  hear  tlie  loss.  Both  underwriters  will  he  paid  premiums 
loMhe  one  risk,  hut  the  shipper  will,  in  the  end.  pay  the  cost  of  both  insurances 
1 he  argument  is  made,  in  all  sincerity.  1 y the  strong  advocates  of  the  rules  as  drawn 
tliat  they  will  not  work  any  injustice  to  the  American  shipowner,  hecause  all  ship- 
owners  will  he  in  the  same  position,  and  the  cost  will  he  passed  on  to  the  shippei^ 
Well,  that  would  hv  true  it  freight  rates  were  regulated  arhitrgrily  or  hv  a<n-eement 
amongst  the  shipowners,  so  that  they  could  say.  “We  will  just  figure  out  “approxi- 
mately what  this  cost  is  and  add  so  mucli  to  our  freight  charges  and  pass  it  alone  ” 
But  the  shipping  business  is  not  carried  on  that  wav  to-dav.  I asked  ^^fr  Price 
whether  he  shipped  by  the  line  from  which  he  got  the  cheaper  rate.  Of  course  he 

ij  — 1 British  slii])  has  the  cheaper  rate,  he  will  take  the 

British  ship  in  preterence  to  the  Ameruan  ship  at  a higher  rate,  (’ompetition  is 
regulating  the  rates  lor  ocean  transportation,  ]>articularly  in  the  North  Atlantic  and 
it  lb  legulating  the  rates  to  a very  large  de^n'ee  to  Eolith  American  countries  So  that 
the  American  shipowner  is  not  going  to  he  in  a position  where  he  can  get  together 

with  all  other  shipowners  am!  say,  -We  \xill  l.oost  the  rate  just  so  much  to  take  care 
ot  tin?  increased  cost  to  us." 

The  shipowner  does  not  ask  to  he  excused  eiitirelv  from  resiionsihilitv  If  the 
shipowners  servants  are  guilty  of  negligence.  1 do  not  think  the  shipowner  should 
tome  and  sa>.  W hv.  we  ought  to  lie  ext'used  from  our  negligence  in  the  care  and 
custody  of  the  goods.  1-rom  our  point  of  view,  we  suggest  that  a fair  distribution  of 
the  lesponsibility  would  be  to  im])ose  upon  the  shipowner  the  hurdtui  of  showing  that 
he  has  exercised  due  diligence  properly  to  load,  care  for  and  preserve  thi*  cargo  and 
to  deliver  the  cargo;  but.  having  exercised  such  due  diligence,  and  having  the  burden 
upon  him  ot  showing  it  as  a condition  prededent  to  exemption  from  liability  then  he 
ought  to  he  excused  from  any  loss  that  does  not  arise  from  a lack  of  due  dilic^ence 
I hat  was  Bie  suggestmii  we  made  to  .ludge  Hough  and  to  Mr.  Beecher  when  lliev  went 
abroad,  tins  was  the  provision  we  submitted; 

“Neither  the  carrier  and, 'or  its  agent,  nor  the  ship  and/or  its  master,  shall  he  liable 
for  any  loss  or  damage  ansing  from  any  other  cause  w'hatsoever  to  the  contents  of  anv 
package  the  nature  and  or  condition  whereof  is  described  on  the  bill  of  lading  with 

qualitied  designation  as  authorized  hy  section  1 of  Article  III  " ^ 

As,  for  instance,  said  to  contain,  or  contents  unknown. 

1 / n that  the  carrier  shall  have  exercised  due  diligence  ]iroT>erlv 

and  carefu]l\  to  load  stow,  carry,  keep,  care  for,  unload  and  deliver  the  careo/'  ‘ 

‘ Would  that  include  he  would  have  to  show  delivery  to  the  custom 

olfacers.*  ' V luni 

shotdd  show  delivery  of  the  cargo  to  the  custom  officers 
and  that  there  his  liability  should  cease.  I believe  that  this  rule  is  fair. 

Mr.  Ldmonds  When  a gentleman  comes  here  and  he  makes  a statement  that  this 
umtorrn  la\y  ivill  prevent  a great  deal  of  h gal  conflict,  it  is  not  a goocl  thin»  for  the 
Ja\yyer;  so  that  we  put  this  in  to  help  you  folks  out.  [Laughter.  I 
Mr.  ( AMPBELL,  It  is  going  to  help  us  out  to  a great  degree. 

Mr.  Perl.max.  But  your  burden  u)]der  subsection  H is  simplv  the  burden  of 
showing  that  neither  the  actual  fault  or  prt^•ity  of  the  carrier,  nor  the  fault  or  ne"- 
lect  ot  the  agents  or  servants  of  the  carrier  contributed  to  the  loss  or  damage  What 
isthe  objection  to  that? 

Mr.  (Ami’hell.  Because  the  shipowner  can  not  show  it. 

Mr.  Peulmax.  You  can  not  shoiv  there  was  no  fault  of  yours? 

f 'tb  ■ in  the  practical  working  out  of  it.  you  can  not  show  the  cause 

01  the  loss.  It  is  impossible  tor  the  shipowner  to  show  that  the  package  was  not  opened 
on  board  shij).  It  is  a physical  impossibility  for  him  to  do  it.  He  can  show  the 

nanct  ot  the  best  kind  of  watch,  and  the  exercise  of  due  diligence  in  carin«  for  the 
goods,  but  the  burden  ujion  him  is  to  show  tlie  absence  of  negligence  lie  wilT have  to 

prove  a negative,  which  is  very  difficult. 

Mr.  I‘aul.  It  is  a’ ways  true. 

Mr.  (/auprell.  You  will  have  to  prove  a negative. 

Mr.  Edmoxds.  That  is  the  conference  wcnrfor  w'ord,  thougli. 

If  I appreciate  that.  I am  criticizing  the  convention,  and  I am  doing 

It  toi  this  reason:  It  you  are  going  to  break  away  from  it,  if  Congress  is  now  about  to 
pass  legislation  which  w'lll  deviate  from  the  principle  of  uniformity  aJid  vou  are  not 
simply  going  to  put  into  effect  the  results  of  the  Brussels  convention,  tlien  we  feel 
that  there  are  burdens  and  injustices  in  the  rule.s,  from  the  point  of  view  of  the  shin- 
owner,  tnat  should  have  consideration.  On  the  other  hand,  and  I want  to  make  niy 
position  (dear,  while  we  believe  that  these  injustices  exist,  nevertheless,  uniformity  iii 
snipping  documents  is  desirable  and,  if  this  conyention  will  be  adojited  by  the  principal 
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maritime  nations,  the  American  Steamship  Owners’ Association  is  not  going  to  stand 
against  that  coming  about. 

The  Chaikmax.  That  is,  it  they  are  going  to  be  honest,  we  are  not  going  to  try  to 
make  them  dishonest;  but  if  tliey  are  going  to  lie  dislionest,  we  liave  no  use  lor  them. 

Mr.  rHiNi)BL(»M.  Suppose  the  bill  does  not  operate  against  you,  would  you  still  say 
if  tlie  legislation  is  enacted  you  should  not  have  the  ojipurtunity  to  correct  such 
injustices  as  may  exist  in  the  c(uivention? 

Mr.  Tampbell.  I do  not  (piite  catcli  your  point. 

Mr.  Chindblom.  Are  there  other  particulars  in  whicli  tlie  bill  varies  from  the 
lirussels  convent  ion  to  y<nir  disadvantage? 

Mr.  Campbell.  Yes.  You  have  deleted  entirely  Article  VII  of  the  rules — 

“Nothing  herein  contained  sliall  prevent  a carrier  or  a shi{))>er  from  entering  into 
any  agreement,  stipulation,  condition,  reservation,  or  exemption  as  to  the  responsi- 
bility and  liability  of  the  carrier  or  tlie  ship  for  the  loss  or  damage  to,  or  in  connection 
with,  the  custody  and  (*are  and  liandliug  of  goods  prior  to  the  loading  on,  and  subse- 
quent to,  the  discharge  from  the  ship  on  which  the  goods  are  carried  by  sea." 

You  delete  that  entirelv  and  vou  sav,  "We  will  leave  vou  with  the  Ilaner  Act 

^ ^ 

governing."  I am  inclined  to  agree  with  Mr.  Haight  that  that  is  the  effect  of  it. 
All  riglit.  Wliat  about  the  British  shipowner?  He  is  going  to  put  that  ]»rovision  in, 
because  England  is  going  to  ado}>t  these  rules  as  they  came  out  of  the  conference. 
Therefore  the  British  shijiowner  will  be  given  this  freedom  of  (.‘ontract  which  you 
are  to  deny  to  the  American  shipowner.  And  wliat  is  the  result?  England  will  get 
the  benefits  of  the  act  and  you  are  going  to  imjiose  an  additional  Inirden  on  the  Ameri- 
can shipowner. 

Mr.  ('hinoblom.  In  otlier  words,  with  the  convention  in  full  force,  you  can  con- 
tract against  this  liability,  can  you? 

Mr.  ('ampbell.  Well,  vou  raise  a (juestion  tliere  that  will  j)ropably  engage  the 
attention  of  the  lawyers  in  litigation — whether  or  not,  if  it  is  carried  into  law . it  will 
override  the  Harter  Act?  I can  not  tell  how  the  courts  will  interpret  it. 

Doctor  IlrEBXEH.  Do  you  believe  that  should  be  restored  in  the  bill? 

Mr.  (’ampbell.  Article  YU? 

Doctor  lluEHNEu.  Yes. 

Mr.  (’ampbell.  Yes;  1 do. 

Mr.  Haight.  So  do  I, 

Mr.  Campbell.  Now.  tliere  is  another  thing.  1 think  that  the  penalty  which  you 
have  earned  into  the  liill  is  wrong.  In  section  1)  of  the  bill  you  imjiose  a jienalty  of 
$2,000.  That  is  not  in  the  convention.  You  propose  to  imjiose  a penalty  of  $2,000 
ujion  a shipowner  wdio  inserts  a void  clause  in  his  bill  of  lading.  .\nd  what  is  a void 
clause?  It  is  a clause  under  |>aragraph  H of  the  bill,  ]>age  5; 

"Any  clause,  covenant,  or  agreement  in  a contract  of  carriage  relieving  the  carrier 
or  the  sliip  from  liability  for  loss  or  damage  to  or  in  connection  with  goods,  arising 
from  negligence,  fault,  or  failure  in  the  duties  and  ol>ligations  yirovided  in  this  section, 
or  lessening  such  liability  olherw  ise  tlian  as  ]TOvided  in  tliis  act,  sliall  be  null  and  void 
and  of  no  effect.*’ 

Any  elausf*  w'ithin  the  s(‘0]k*  of  paragrajih  H is  null  and  void.  That  is  a very  broad 
section.  We  (‘an  not  tell  just  w'hat  clauses  would  l>e  condemned  under  paragi'aph 
II : but,  wdth  th^  jxuialty  of  $2,000,  no  shipowner  w'ould  dare  to  try  out  one  of  these 
flauses,  to  have  determined  w'hether  it  is  void  or  not,  Iiecause  he  Avould  be  subjecting 
himself  to  liaiiility  of  the  |xuialty:  Avhereas,  your  British  shipowner,  without  the 
ixmalty,  will  insert  the  clause  and,  if  it  is  a good  clause,  and  not  in  violation  of  the 
convention,  it  will  be  valid  and  binding,  and  one  to  which  he  is  entitled.  If  it  is 
invalid,  or  in  contra vention  of  paragraph  H,  it  will  not  lie  binding:  it  will  lie  void. 
Thus  by  inserting  in  your  act  a penalty  of  that  kind,  and  not  having  it  in  the  con- 
vention, you  are  simply  placing  that  much  more  of  a handica])  on  the  American  ship- 
ownt*r,  as  against  the  British  shipow'iier. 

Mr.  Pehlman.  Would  not  you  advise  one  of  your  clients,  if  it  is  just  a matter  of 
nesting  a clause,  that  the  court  w^ould  take  that  into  consideration  in  det(-rininiiig 
W'hether  to  assess  a nominal  fine  or  the  full  lino?  It  says  * 'not  to  exceed." 

Mr.  (’ampbp:ll.  No;  as  a law'yer,  1 should  say,  “If  you  ])ut  it  in.  you  take  your 
<'hance  on  being  lined  $2,000.” 

Mr.  CuiNUHLOM.  There  would  l>e  no  real  advantage  in  having  a small  fine. 

Mr.  Edmoxds.  Still,  it  is  the  same  provision  that  is  carried  in  the  Harter  Act.  and 
you  must  confess  in  a great  many  instances  this  is  a modification  of  the  Harter  Act. 

Mr.  ('ampbell.  No,  it  is  not  a modification  of  the  Harter  Act.  This  is  an  inter- 
national convention,  and  the  onlv  reason  we  are  here  at  all  is  Ix'cause  it  is  an  inter- 
national  convention. 

Mr.  Edmunds.  The  only  reason  for  the  legislation  would  be  it  is  a motiilicalion  of 
tlie  Harter  Act. 
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Mr.  C.wiPBEi.L.  No:  it  may  affoct  thp  Harter  Act,  and  you  may  modify  the  Harter 
Act  so  as  to  giv'e  validity  and  effect  to  this  legislation;  but  vou  are  not  passing  legis- 
lation per  88  as  a modification  of  the  Haiter  Act,  and  that  is  not  the  reason  for  it. 
lou  are  passing  legislation  to  carry  into  effect  an  international  agreement  for  the 
sake  of  uniformity. 

Mr.  Edmonds.  But  the  effect  of  it  is  to  modify  some  of  the  terms  of  the  Harter  Act? 
Mr.  (-AMPBELL.  Surely. 

Mr.  Perlman.  Wouldn't  you  apply  any  penalty  at  all? 

Mr.  C.\MPBELL.  Xo,  sir;  I would  not.  "l  think  you  should  adopt  the  convention  as 
It  IS,  or  not  at  all.  If  you  are  to  have  uniformity,  if  that  is  what  you  want,  you  will 
liave  to  adopt  the  convention;  because,  if  you  start  to  break  away  from  uniformitv, 
England  will,  (rermany  will,  and  the  others  will,  and  there  goes  the  ]irinciple.  If 
you  are  to  enact  new  legislation  because  you  are  dissatisfied  with  the  Harter  Act,  if 
you  are  going  to  throw  open  wide  the  door  as  respects  American  legislation,  that  is 
an  entirely  different  matter. 

Mr.  Perlm.jlx.  Do  you  believe  a man  ought  not  to  be  penalized  if  he  refuses  to 
issue  a contract  of  carriage  in  conformity  with  this  legislation? 

Mr.  C.^MPBELL.  No;  I would  not  say  that . 

Mr.  Perlm.vx.  That  is  what  this  provides  for  here. 

Mr.  C.VMPBELL.  No;  you  go  further  than  rhat. 

Mr.  Edmoxds.  Here  is  what  the  form  is  in  the  convention,  .Article  IX; 

“The  provisions  of  this  convention  shall  apply  to  all  bills  of  lading  issued  in  anv  of 
the  contracting  states.” 

Now,  it  seems  unnatural  in  our  legislation  to  put  in  a thing  like  that,  and  this  was 
supposed  to  take  the  place  of  it. 

Mr.  O.^MPBEU..  That  seems  to  m'^  superfiiious — ^section  !). 

_Mr.  Edmoxp.s.  The  bankers  and  insurance  companies  undoubtedly  will  take  care 
of  t^t,  anyhow,  whether  you  have  a penalty  or  not:  but  they  might  get  desperate  for 
business  some  dav  and  make  something  that  was  wrong;  but  naturally,  a man  coming 
into  a banker  with  a bill  of  lading  made  up  on  this  form,  he  would  know  what  it  was”] 
and  he  would  not  ask  any  more  (juestions. 

^Ir.  (’.t.MPBEn,.  The  banker  (loes  not  care  one  whit  what  is  contained  in  the  bill  of 
lading.  ^Vll  he  wants  to  know  is  that  he  has  a bill  of  lading  and  an  insuraixc'e  policy 
that  covers  the  risk.  That  is  what  the  banker  is  interested  in.  and  he  can  not  be  other- 
wise; because  I doubt,  unless  vou  are  a very  highly  responsible  firm,  unle.ss  you  are 
some  of  the  packers,  whether  the  average  merchant’ can  go  and  cash  in  his  documents 
at  a bank,  his  shipiiing  documents,  withoiu  having  a poliev  of  insurance  attached. 

Mr.  Epmoxps.  Of  course,  you  were  down  here  during  the  war.  and  vou  know  there 
were  a good  many  [leople  who  did  not  have  much  responsibility  who  got  into  the 
National  City  Hank  and  the  Guaranty  Trust  Co.  through  other  ]ieople  getting  their 
discounts,  and  I guess  they  are  sorry  for  it  since. 

Mr.  Campbell.  1 think  that  is  all  1 have  to  say  in  this  brief  discu.ssion.  Mr.  Chair- 
man. 1 do  want  to  sav  again  that  we  are  not  standing  in  the  way:  we  do  not  want 
to  stand  in  the  wav  of  the  uniform  adojition  of  the  convention  as  it  is,  but  we  do  not 
want  any  modification. 


Air.  IjDmondm.  10  uso  i^askor  s lorni.  ‘Uur  nuiuis  are  lainy  won  moeiiiii; 
Mr.  Exgl.\k.  May  1 ask  Mr.  Campbell  a ([uestion  or  two'; 

The  Chair.max.  Yes. 


Mr.  Exglar.  Mr.  Campbell,  in  the  ca.se  that  you  put  of  the  package  said  to  contain 
stockings;  It  is  discharged  in  Havana  and  goes ‘into  the  customhouse,  and  it  is  taken 
OUT  of  the  customhouse  a month  later  and  hmiid  to  contain  bricks.  Is  it  your  under- 
standing that  there  is  anything  in  these  rules  or  in  this  act.  rather,  which  w’ould  enable 
the  consignee,  on  merely  showing  he  took  a package  out  of  the  customhouse  a month 
later  which  contained  bricks,  to  recover  from  the  steamship  company,  just  on  that 
showing? 

,,  yt-  Campbell.  If  the  bill  of  lading  contained,  as  it  will  in  jiractice.  a recital 
‘‘shipped  <me  package  or  one  bo.x  said  to  contain  silk  hose.”  and  two  davs  after  the 
delivery  from  the  customhouse  a claim  is  put  in  saying  that  it  contained  bricks,  in 
my  view  the  shi])owner  can  not  escape  liability  under  the  rules  unless  he  can  show  the 
absence  of  negligence— unless  he  can  prove  a negative. 

Mr.  Exglar.  \ou  have  defended  lots  of  such  cases,  and  let  us  assume  you  are  rep- 
resenting the  steamship  company:  You  would  ailvise  them  not  to  pay.  Let  us  assume 
you  do  advise  thena  not  to  pay,  and  the  consignee  goes  into  court  and  he  ]iroved  he 
took  this  case  out  of  the  customhouse  and  it  containki  bricks,  and  he  gave  this  notice 
two  days  later  to  the  steamship  company;  do  you  think  he  could  recover  without 
showing  that  it  contained  bricks  when  the  steamship  comyiani'  discharged  it — without 
showing  the  bricks  were  not  substituted  in  the  customhouse? 
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Mr.  Campbell.  I do;  if  lie  has  a hill  of  Iadin«*  recitia^  hose. 

Mr.  Englar.  I do  not  see  any  possible  j?round  for  that.  There  is  nothin<>  in  the 
iiles  that  says  the  steamship  eompany  is  liable  for  tlie  paekaire  while  it  is  in  the 
custom  house. 

Mr.  Campbell.  That  is  just  the  point:  I tliiuk  it  does;  I think  tlie  rules  rover  that 
situation.  When  these  rules  were  orii^inally  drawn,  you  see— — 

Mr.  Englar.  You  are  speaking  of  subsection  2.  Subsection  2 would  not  come 
into  effect  until  it  was  shown  that  the -loss  liappened  while  the  iroods  were  in  the 
carrier’s  custody.  The  carrier  M'ould  not  liavc  to  ])rove  aiivtliine  under  subsection  2. 

Mr.  C AMPBELL.  l am  not  so  sure  about  that. 

Mr.  Englar.  Unless  it  was  ju'oved  that  the  loss  haj)peued  while  the  .eoods  were 
in  his  posseasion? 

Mr.  Campbell.  For  instance,  as  the  rules  were  first  drawn,  the  liability  carried 
through  from  tlie  time  the  goods  were  loaded  to  the  time  they  were  delivered  from 
the  ship.  Y"ou  remember  that  we  got  into  a long  controversy  as  to  wliether  that  in- 
cluded delivery  to  tlie  consignee,  as  the  word  '^delivered  as  used  in  the  rules, 
evidently  included  delivery  to  tlie  consignee.  Then  the  conference  substituted  the 
words  ‘Miscliarged  from  the  ship”  for  the  word  ‘‘delivered.’’  but  when  they  came  to 
write  section  (j,  Article  III,  the  burden  of  proof  section,  they  did  not  cliange  the  word 
^‘delivered”  to  tlie  words  ‘Miscliarge^d  from  the  ship.’’  They  leave  the  burden 
under  section  fi.  Article  III,  which  fixes  responsibilities  and  liabilities  so  tliat  it 
carries  beyond  the  point  of  discharge  from  tlie  ship  and  reaches  delivery  to  the  person 
entitled  to  delivery. 

Mr.  Englar.  That  onlv  relates  to  the  notice  of  claim.  That  lias  nothing  to  do 
with  tlie  substantive  liability  of  the  carrier;  it  provides  that  tlie  owner  shall  j)ut  in  a 
notice  of  claim.  It  does  not  say  the  carrier  sliall  be  liable,  however,  specifically,  for 
tlie  loss  of  the  goods. 

Mr.  ('ampbell.  Yes;  “such  removal  shall  he  prima  facie  evidence  of  the  delivery 
by  the  carrier  of  the  goods  as  described  in  the  liill  of  lading.” 

Mr.  Englar.  It  does  not  say  the  notice  is  evidence  of  anytliing. 

Mr.  ('ampbell.  It  says.  “Such  removal  shall  be  prima  facie  evidence  of  the  delivery 
by  the  carrier  of  the  goods  as  described  in  the  bill  of  lading.  If  the  loss  or  damage  is 
not  apparent,  the  notice  must  be  given  within  three  days  of  the  delivery  of  the  goods." 

Mr.  Englar.  It  is  prima  facie  evidence  in  favor  of  the  carrier,  but  not  against  the 
carrier. 

Mr.  Campbell.  It  is  if  the  notice  has  not  been  given. 

Mr.  Englar.  It  is  prima  facie  evidence  in  favor  of  the  carrier;  but  it  does  not  say  if 
notice  is  not  given  that  raises  a presumption  in  favor  of  the  consignee. 

Mr.  Campbell.  Do  I understand  your  position  under  section  6,  combined  with 
subsection  Q,  Article  IV,  to  be  that  the  shipowner  carries  no  responsibility  whatsoever 
after  the' goods  leave  ship’s  tackle?  If  so,  then  the  interpretation  of  the  rule  given  us 
this  morning  by  Mr.  Beecher  was  wrong,  because  I understood  he  agreed  with  the 
views  I have  exj)ressed. 

Mr.  Englar.  These  rules  do  not  fix  any  responsibility  upon  him;  whatever  respon- 
sibility he  has  would  be  under  the  law  as  it  stands  to-day.  Before  and  after  the  rules 
Take  effect  he  may  be  responsible  under  the  Harter  Act,  or  some  other  act,  but  he  is 
not  res])onsible  under  these  rules,  because  these  rules  definitely  say  tliey  apply  only 
from  the  time  of  beginning  loading  until  they  finish  discharging. 

Mr.  Campbell.  No;  they  use  the  word  “delivery.” 

Mr.  Englar.  They  say  from  the  time  when  the  goods  are  loaded  on  until  the  time 
are  unloaded. 

^Ir.  Campbell.  Why  not  delete  the  words  entirely;  why  not  make  it  clear,  if  you  are 
going  to  reframe  the  convention? 

Mr.  Englar.  We  are  not  going  to  reframe  the  convention. 

Mr.  ('ampbell.  1 do  not  want  it  reframed;  but  to  make  the  rules  consistent  with  your 
view,  then  you  should  rewrite  section  6. 

Mr.  Englar.  That  is  vourliabilitv  to-dav:  this  has  nothing  to  do  with  vour  liabilitv 
iit  all;  it  simplv  furnishes  vou  with  an  additional  defense  if  we  do  not  do  a certain 
thing. 

Mr.  Campbell.  My  dear  sir,  anything  that  has  to  do  with  shifting  the  burden  of 
proof  has  to  do  with  liability.  The  effect  of  section  G is  to  shift  the  burden  of  i»roof,  is 
it  not? 

Mr.  Englar.  The  effect  of  section  (i  is  to  shift  the  burden  of  proof  in  certain  cases  to 
the  consignee — a greater  burden  than  he  already  has;  but  there  is  nothing  there  tliat 
J?hifts  any  burden  of  proof  to  you  in  any  case. 

Mr.  Campbell.  Xo;  because  tlie  i>imieu  is  alreailv  fixed  bv  the  bill  of  lading. 

ft  • 
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Mr.  En'glar.  The  burden  ip  always  on  the  man  who  claims  to  he  damaged,  and  he 
has  to  prove  it  happened  while  the  goods  were  in  the  custody  of  the  carrier.  _ 

Mr.  Campbell.  Is  it  your  interpretation  of  these  rules  tlxat  the  burden  of  proof  :s 
on  the  consignee  to  show'  that  the  theft  takes  ]>lace  while  the  goods  are  in  the  possession 
or  custody  of  the  carrier-  that  the  theft  did  not  take  place  while  the  goods  were  in 
the  customhouse  under  these  rules? 

Mr.  Englar.  Unquestionably.  1 do  not  see  hoiv  you  can  put  any  other  possible 
interpretation  on  the  rules. 

Mr.  Campbell.  I shall  employ  you.  then,  as  counsel  in  the  first  case  we  have. 

Mr.  Haight.  You  can  retain  nie,  too.  1 agree  with  Mr.  Englar.  [Laughter.]  _ 

?ilr.  ( 'ampbell.  I can  not  see  it  that  ivay  at  all  and  certainly  that  was  not  the  opinion 
expressed  here  this  morning  in  the  long  talk  Mr.  Perlman  had  with  Mr.  Beecher,  as 

I understood  it.  . , 1 1 i- 

Mr.  Paul.  Your  contention  is.  of  course,  the  carrier  ought  not  to  be  liatile  lor  tlie 

goods  after  delivery  to  the  customhouse? 

Mr.  ('ampbell.  Yes. 

Mr.  Paul.  Now.  on  page  4,  subsection  (f  . I believe  the  consignee  has  no  oppor- 
tunity to  give  any  notice  except  within  three  days  after  delivery  of  the  goods— that 
is  the* effect  of  it— because,  even  if  it  is  not  apparent,  he  is  limited  to  three  days  within 
which  to  give  the  notice.  That  certainly  must  be  the  delivery  of  the  goods  to  him. 

Mr.  Campbell.  I should  think  so.  

Mr.  Paul.  Goods  delivered  to  him  by  the  custom  officials,  in  nine  times  out  of 
ten.  have  laid  there  for  longer  than  three  days:  in  a great  many  instances  three  days 
liave  elapsed  and  he  has  had  no  opportunity  at  all  to  see  what  is  in  them. 

Mr.  Campbell.  No;  it  says  three  days  after  delivery  of  the  goods.  Tliat  is  delivery 

of  the  goods  to  him. 

Mr.  Paul.  Delivery  of  the  goods  to  him. 

Mr.  Campbell.  I should  so  interpret  it. 

Mr.  Pax’l.  After  they  come  from  the  customhouse? 

Mr.  Campbell.  After  they  come  from  the  customhouse. 

Mr.  Paul.  Suppose  he  gives  notice,  then,  to  the  carrier;  it  might  be^tive  or  six 
weeks  after  the  carrier  actually  delivered  them  from  the  carrier’s  custody? 

Mr.  Campbell.  It  might  be. 

Mr.  Paul.  And  the  notice  given  at  that  date  would  mean  little  as  to  ivhere  the 

damage  occurred,  it  seems  to  me.  ,11* 

Mr.  Campbell.  That  has  been  the  common  experience  with  the  South  American 

and  Central  American  customhouses.  Thai  is  where  the  greater  part  of  these  losses, 
I think,  have  taken  place,  which  have  given  rise  to  so  much  controversy  between  the 

shippers  and  the  shixiowners.  . ■ t-  1 1 

Mr.  Haight.  If  it  will  help,  I can  say  that  throughout  the  discussions  in  hnglaml, 
from  the  British  owner’s  standpoint,  the  n-ason  they  have  always  insisted  that  the 
code  must  be  confined  to  from  the  time  of  Liading  until  the  time  of  discharge  is  vp*") 
largely  the  fact  that  in  many  places  they  have  to  discharge  goods  and  part  wuth  all 
possibility  of  watching  them  long  before  the  consignee  gets  them,  and  they  are  not 
willing  to  assume  any  responsibility  after  they  had  discharged  the  goods,  if  they  had 
to  discharge  them  into  the  hands  of  the  customhouse.  These  rules  are  certainly  not 

intended  to  cover  anything  but  from  loading  to  discharge. 

Mr.  Campbell.  Do  you  not  think,  Mr.  Haight,  that  there  has  been  poor  draftsman- 
ship of  the  rules,  because  the  word  “delivered”  was  used  originally  in  the 
we  criticized  that;  that  we  were  in  doubt  as  to  whether  “delivery’  meant  delivery 


from  the  ship  or  to  the  consignee. 

Mr.  Haight.  And  therefore  they  changed  it. 

Mr.  (.’ampbell.  Ptule  1 is  changed,  but  rule  6 is  not. 

Mr.  Haight.  Rule  1 is  changed  so  that — ■ , i.  1 . 

“The  term  ‘carriage  of  goods’  covers  the  period  from  the  time  when  the  goods  aie 

loaded  on  to  the  time  they  are  dLscharged  from  the  ship.”  v,-  - 

You  can  not  make  these  rules  cover  any  other  period.  Aiid  the  reason  snip  s 
tackle”  and  those  other  clauses  were  abandoned  was  because  grain  and  oil  are  pumped 
in  and  coal  is  dumped  from  the  chutes,  and  they  wanted  to  make  it  clear  that  it  vas 
from  the  time  it  ivas  loaded  on  and  discharged  from  the  ship.  . 

The  other  propo.sition  is  a practical  question  of  the  application  of  the  rules  of  cm- 
deuce;  it  is  not  vdiat  you  are  going  to  be  liable  for,  but  hoiv  certain  things  are  going 
to  be  proved,  and  \'ou  never  can  make  a man  liable  under  these  rules  for  anything 
that  happens  after  the  stuff  is  discliarged  from  the  ship.  He  may  be  liable  m some 
other  way,  under  some  other  law.  or  some  other  code,  but  under  these  rules  alter  tlie 
goods  are  discharged  from  the  ship  no  liathlity  can  attach  to  him. 

Mr  (’\MPBELL.  Then  rule  (i  .should  not  read  as  it  does.  In  Article  III  you  provide 
that  the  bill  of  lading  shall  show  the  leading  marks,  number  of  packages  or  piece.s, 
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ov  quautily  or  weight.  aiKl  the  apparent  order  and  eondirion  ot  \hv  goods,  and 
Then  you  )>nt  in  a proviso — 

•*  Provided  that  no  carrier,  master,  or  agent  of  the  carrier  shall  he  hound  to  issue  a 
jiill  of  haling  showing  any  description,  marks,  numher  * * 

Tltere  the  word  ‘'description*'  came  in;  then  the  convention  or  the  confenMice  in 
Loudon  deleted  the  word  “descrlydion,"  so  that  now  tlie  shipowner  is  only  ohligated 
TO  issue  a bill  of  lading  to  show  the  leading  marks,  the  numher  of  |>ackages  or  pieces, 
or  the  (iuantity  or  weight,  and  the  apparent  order  and  condition  of  the  goo<ls.  _ All 
w'e  have  To  put  on  the  hill  of  lading  is  “ I box;  weight  200  pounds:  inarked  R.  < . !h. 
t)Ut  that  would  be  an  utterly  imjtracticable  l>ill  of  hniing  in  business.  Xo  banker 
A\  oulfl  advance  any  funds  against  that  kind  of  a hill  of  lading.  He  woul<l  want  a lull 
of  lading  which  said.  'Tontaining  so  many  dozen  silk  hose,  or  “ ('ontainimr  '"ilk 
hose."  or  “Containing  coffee."  or  whatever  it  may  be. 

Mr.  Haight.  Said  to  contain. 

Mr.  ('ampbelu.  Said  to  contain,  wliich  would  carry  into  the  hill  ot  la<ling.  in  husi- 
lu'ss.  that  description.  Now.  then,  when  you  come  to  section  G.  Article  III.  of  the 
Gonventiou.  section  :h  subdivision  (fc  of  the  bill,  yon  say: 

“ Unless  notice  of  loss  or  damage  and  the  general  nature  of  sucli  loss  or  <iamage  be 
uiven  in  writing  to  the  carrier  or  his  agent  at  the  ])orf  of  discharge  before  or  at  the 
time  of  the  removal  of  the  goods  into  the  custody  of  the  person  entitlevl  tO  (leliverv 
thereof  under  the  contract  of  carriage,  such  removal  sliall  be  prima  facie  evidence  < f 
the  delivery  bv  the  carrier  of  the  goods  as  described  in  the  bill  of  lading. 

Mr.  Haight!  When  you  are  talking  about  the  notice  to  be  given  by  the  consignee, 
you  have  to  make  it  possit>le  for  him  to  give  a notice  and  he  can  not  give  a notice  before 
the  goods  are  delivered  to  him.  before  he  gets  the  goods.  And  it  is  perfectly  ]>ro]»er. 

1 think,  in  the  rules,  to  say  when  the  consignee  must  give  The  notice  and  that  can 
not  i>09sibly  override  the  ]>rovision  of  the  carrier's  liability  under  the  rules.  i»er  se. 
which  begins  with  the  loading  and  entls  with  the  discharge. 

Mr.  Uampbell.  Let  me  ask  you  this,  then,  .Suppose  the  bill  of  lading  said  "1 
i)ox  said  to  contain  silk  hose,  marked  R.  U.  D..  weighing  200  pounds,  and  the  case 
was  discharged  into  the  customhouse  and  remained  for  a week,  and  then  two  days 
after  delivery  from  the  customhouse  to  the  consignee  he  o]>ens  them  and  liuds  bricks. 
a!id  lie  gi'.'es  notice:  \\  ould  it  he  your  iiiterjiretation  that  the  shij>owuer  woulil  only 
i)(*  retiuired  to  show  what  he  had  delivered  to  the  customhouse  oHicials? 

Mr.  Haight.  Sure. 

Mr.  Laws.  Sure:  that  he  delivered  the  same  thing  he  got. 

Mr.  Lampjsell.  What?  Silk  hose,  or  bricks? 

Mr.  l.AWs.  It  is  perfectly  well  known  that  the  transportation  line,  the  carrier,  lias 
met  any  jiresumption  against  him  by  showung  he  delivered  exactly  wliat  he  got  and 
in  the  same  condition  he  got  it.  That  is  so  well  established  there  is  not  any  ques- 
tion about  it. 

Mr.  ('ampbell.  What  would  he  have  to  show  there;  that  he  delivered  silk  hose  to 
the  custom  olhcials? 

Mr.  Laws.  That  he  got  a jiackage  said  to  contain  50  boxes  of  hose  and  he  delivered 
it  in  the  same  condition  as  he  receive<l  it.  That  is  a comjilete  legal  answer  of  any 
carri(‘i'  to  anv  jiresumption  that  arises  against  him  hy  reason  of  tlie  hill  of  lading. 
You  know  that,  as  well  as  1. 

Mr.  (’ampbell.  Supjiose  it  did  not  .say  “said  to  contain.  ' hut  vsaid  “contained’  ? 

Mr.  Laws.  If  it  said  “contained.”  it  makes  no  difference,  absolutely. 

Mr.  (’ampbell.  (5h,  no;  1 can  not  agree  with  you.  There  have  been  to(.>  many 
lo.sses  paid  on  that  kind  of  a imqiositioii. 

Mr.  Laws.  He  shows  that  he  dtdivered  what  he  got  in  the  condition  that  he  receive  l 
it;  tliat  is  all  he  has  To  show.  There  is  no  presuni])tiou  as  to  the  interior  of  tlie  lock- 
age anywhere.  If  he  says  he  receive  1 a liarrel  of  eggs,  taking  tlie  lamous  case  oi  tlie 
barrel  of  eggs,  where  the  bill  of  lading  said  the  carrier  received  a barrel  of  egirs  and 
when  the  barrel  was  opened  it  contained  nothing  but  sawdust,  the  court  said  ii  was 
only  jiresumed  to  contain  eggs,  even  if  the  bill  of  lading  said  it  contained  eggs,  and 
you  meet  the  ])resumption  com]iletely  by  showing  you  delivered  the  liarrel  in  the 
condition  in  which  you  received  it. 

Mr.  Paul.  Wouhl  not  that  also  involve  a showing  that  the  barrel  had  nut  l»een 
tampere<l  with? 

^Ir.  Laws.  Yes;  and  also  showing  that  the  barrel  had  not  lieen  tampere<l  with: 
that  he  delivered  the  barrel  in  the  same  condition  as  -when  he  received  it.  Ij  only 
makes  a prima  facie  atse  against  him,  which  he  can  meet  by  "'bowing  he  delivered 
the  ]>ackage  in  the  same  condition  in  which  he  receive<l  it.  It  a])]>lies  to yiuantiiy, 
as  Well  as  contents.  If  he  savs  he  received  a certain  quantity  and  In*  d»divert*d  tin* 


^‘xact  (jiiantity,  ami  ])roves  it!  it  dis]>els  the  ])resiini]»tion. 
'!r.  Uampbeli..  Not  unless  he  inserts  a qualification. 
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STATEMENT  OF  MR.  FRANCIS  S.  LAWS  ON  BEHALF  OF  THE 

INSURANCE  CO.  OF  NORTH  AMERICA. 

Mr.  Laws.  Mr.  Chairman  ami  trontlemen  of  the  committee,  I am  opposed  to  the 
bill  to  a certain  extent;  that  i.s  to  say,  I represent  the  Insurance  Co.  of  North  America, 
which,  by  the  way.  is  one  of  the  members  of  the  American  Marine  Underwriters  and 
who  did  not  ayree’  to  the  re])ort  of  which  the  resolution  has  been  read,  and  they  also 
say  that — I think  there  are  about  loO  members  of  that  association,  and  at  the  meeting 
at'which  it  was  read  there  were  some  27  pre.sent. 

We  agree  that  uniformity,  in  })rinci])le,  in  bills  of  lading,  world-wide,  is  desirable. 
We  a.ssert,  howe\  er.  that  correlating  that,  and  ecjually  important,  is  that  some  legisla- 
tion should  be  ]>assed  which  would  ))rotect  .\merican  shippers  and  their  underwriters, 
who  stand  in  tludr  shoes,  against  vices  which  have  become  so  world-wide  and  so  ])er- 
nicious  that  they  have  to  be  corrected. 

This  bill,  based  on  the.se  rules,  is  a ste])  iti  advance;  but  there  are  some  vices  in  it. 
both  legal  ami  otherwise,  which  ought  not  to  be  j)ermitted  to  ])ass,  in  my  opinion. 

The  Chaih.ma.x.  Will  you  ])lea,se  indicate  to  what  you  refer? 

Mr.  Laws,  (due  of  the'worst.  in  my  o])inion,  is  that  contained  on  page  1,  section  (b), 
and  that  is  the  time  from  which  the  liability  of  a carrier  begins  and  when  it  ends. 
That  has  been  discussed  ]iro  and  con  here  a great  deal.  The  law  of  trans])ortation 
liability  from  time  immemorial,  as  to  both  land  and  ocean,  has  been  that  the  carrier 
is  liable  as  a carrier  from  the  time  the  goods  are  placed  in  his  possession  for  transporta- 
tion until  the  time,  or  a rea.Huiable  time  after,  they  have  arrived  at  destination  and 
notice  given  to  the  consignee  that  they  are  ready  for  ilelivery.  That  is  the  law. 

In  rail  trans])ortation,  after  a good ’many  tights,  it  has  gotten  down  to  the  point 
where  the  liabilitv  ceases  4S  hours  after  notice  is  given  to  the  consignee  that  the 
goods  are  subject  'to  his  call.  That  is  rea.sonable.  It  is  wholly  unreasonable  that 
The  time  should  be  shorter  than  that,  or  on  any  other  condition,  because  the  goods 
may  arrive  at  a ]>lace  where  he  can  not  ]X)ssibly  get  them  and  still  be  in  the  custody 
of  the  carrier. 

So  that,  in  my  judgment,  the  liability  of  the  carrier  should  continue  until  a reason- 
able length  of  time,  whatever  it  may  be,  after  the  goods  have  arrived  at  destination 
and  notice  is  given  to  the  consignee  of  their  arrival. 

Mr.  Ed.mo.vos.  .Mr.  Laws,  that  would  still  be  covered  by  the  Harter  Act. 

Mr.  Laws.  1 am  very  fearful,  personally,  as  to  whether  or  not  we  are  not  going  to 
ha\e  a magnificent  conflict  between  this  bill,  or  these  rules,  and  the  Harter  Act. 

I think  we  are.  It  mav  be  and  I hope  the  Harter  Act  covers  that  gap. 

Mr.  Edmonds.  It  certainly  is  intended  to  coAer  it,  because  we  have  discussed  this 
several  times.  Doctor  Huebner  and  myself,  and  this  law  does  not  change  the  Hartei’ 
Act  at  all  and.  wherever  the  Harter  Act  was  effective  before,  it  would  be  effective 
now.  This  only  affects  between  the  time  of  loading  on  board  and  discharging,  as  1 
understand  it,  ami  these  rules  wouUl  only  be  in  effei't  in  that  particular  instance. 
But  when  vou  get  down  to  the  shore  end  of  tl^e  line  and  the  landing  of  the  goods  on 
shon>,  the  Ilarter  Act,  1 think,  would  still  be  in  effect,  or  possibly  the  local  warehous- 
ing acts  might  lie  in  effect — 1 do  not  know  .ibout  that. 

Mr.  Law.-<.  If  it  is,  that  answers  the  difliculty;  but  I doubt  very  much  if  it  will 
Then  I understand  your  position  would  be  that  that  applies  also  between  the  time 
when  \'ou  deliv(*r  the  goods  to  the  carrier  for  transportation  and  the  time  the\  aie 
loaded'  on  board  the  ship?  That  would  be  covered  liy  the  Harter  Act  as  well? 

Mr.  Edmond.'i,  .At  both  ends  of  the  line.  • • i 

.Mr.  Law.-;.  If  it  does,  then  this  clause  is  not  objectionable.  If  it  does  not,  it  is  ol>- 

jectionable.  . , , ,,  , 

.Mr.  Ed.monds.  We  discussed  it  with  Mr.  Beecher  the  other  night  and  Mr.  Beecher 
sai<I  that  had  l)een  discussed  on  the  other  .side  and  the  (juestion  had  resolved  itseli 
down  to  the  conditions  of  landing  and  unloading  in  ctu’tain  plai'es,  and  Mr.  Becichei 
then  made  the  statement  that  The  Harter  Ai  t would  cover  the  shore  end,  just  the  same 
as  it  do(*s  lo  da\".  bi'cau.se  we  do  not  amend  the  Harter  Act  or  put  it  out  of  business  at 

.Mr.  Laws.  Then  why  not  .say  so;  why  not  make  this  confonn  to  the  Harter  Act'.’ 
Why  have  a conflict  or  gap  in  here,  one  co\  ered  by  one  law  and  The  other  by  another 

law  ? Why  not  put  a section  in  there 

Mr.  Edmonds.  The  unfortunate  part  is  we  can  not  do  that  for  loreign  countries. 
We  can  do  it  for  this  country,  but  we  can  not  do  it  for  foreign  countries.  We  can  put 
it  in  for  this  country,  if  we  so  desire,  but  t will  only  act  as  a detriment  to  our  .ship- 
owners. which  we  do  not  want  it  to  do. 

Mr.  Laws.  The  detriment  must  be  there  If  it  is  covered  by  the  Harter  Act.  tliei. 
the  detriment  is  alread\'  th.ere. 
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Mr.  Haight.  Not  in  words. 

Mr.  Laws.  If  it  is  covered  by  the  Harter  Act.  the  detriment  to  the  .American  shi]»- 
ping  is  there,  is  it  not? 

.\ir.  Edmond.s.  Yes. 

.Mr.  Laws.  Then  whv  not  make  this  conform  to  the  Harter  Act  ? 



.Mr.  Edmonds.  If  the  Harter  .Act  stavs  in  effect 

.Mr.  L.VWS.  Yds,  if  the  Harter  .Act  stays  in  effect,  then  the  detrimenT  exists  to  the 
.American  shipping. 

Mr.  Edmond.s.  Y'es. 

Mr.  L.aws.  .All  right;  then  we  are  no  better  off  than  if  we  would  jmt  it  right  into 
this  bill  and  make  it  conform  to  the  Harter  .Act  in  so  many  words,  and  say  the  Harter 
.Act  covers  from  the  time  the  goods  are  delivered  to  the  shi])  for  trati.'^portation  imtil 
whatever  time  you  choose  to  put — until  delivery  to  tin*  consignee,  or  until  notice  is 
•riven.  It  is  either  there  or  it  is  not  there. 

Mr.  Edmonds.  In  doing  that,  we  of  course  have  to  do  .something  that  is  not  in  the 
conference  rules,  and  if  we  do  that  they  won't  agree  to  it  on  the  other  side,  and,  there- 
fore, the  w’hole  thing  would  fall. 

Mr.  Lawns.  I do  not  believe  that  the  whole  thing  would  fall,  and  let  me  answer 
that  point  right  here.  From  the  very  first  time  these  rules  have  Iteon  brought  to  the 
attention  of  any  committee  of  Congress,  or  of  any  association  with  which  1 have  lieen 
connected,  the  statement  has  been  made  by  no  less  distingui.shed  gentleman  than  my 
friend  Mr.  Haight,  that  you  must  not  vary  a word  of  these  rules,  lxs  au.se  if  you  do 
the  foreigners  on  the  other  side  wdll  never  accept  them.  I heard  that  statement  made 
from  the  very  first  draft,  in  1920.  I heard  it  in  the  next  draft,  and  1 hear  it  again  here 
to-day,  now;  and  yet  I find  that  the  first  draft  has  bemi  changed  l>eeause  .American 
.<hi])])ing  interests  would  not  .stand  for  it.  Then  they  got  u])  another  draft,  another 
.set  of  rules,  and  we  heard  it  again— you  don't  dare  change  these  rules;  don't  do  any- 
thing that  wdll  militate  against  them,  because  the  English  underwriters,  the  English 
interests,  and  the  foreign  interests  wdll  never  agree  to  it,  and  it  is  all  gone;  the  whole 
thing  falls  unless  you  agree.  We  said  ■We  won't  agree;  we  do  not  care  wdiether  it 
falls,  or  not;  if  you  do  not  protect  the  .American  interests,  we  are  not  going  to  agree 
to  them — and  they  have  been  changed  again.  They  are  getting  pretty  clo.si^  to  wdiat 
wc  can  agree  to,  but  they  are  going  to  be  changed  again. 

Mr.  Edmonds.  Suppose  we  insist  on  that  and  they  do  not  agree.  Then  we  fall  liack 
to  the  old  Harter  .Act. 

Mr.  Lawns.  It  wmn't  fall,  because  there  is  such  a condition  thro'aghout  the  entir<‘ 
world  of  outrageous  ladings  by  shipowners  that  there  is  liound  to  be  a change  and  there 
is  going  to  be  a change,  and  the  only  question  is  shall  we  in.sist  uiion  making  a real 
I'hange,  a substantial  change  now;  because,  when  this  once  goes  through,  there  will 
1k‘  no  change  for  the  next  30  years.  The  thing  has  been  started;  it  is  well  under  way 
all  over  the  world,  and  it  is  going  to  be  changed  just  as  sure  as  the  sun  rises  and  sets, 
and  let  us  get  it  right  w^hile  the  change  is  in  progress,  instead  of  gmting  it  right  after- 
wards— undertaking  to  do  it  later  on.  That  is  what  I have  heard  argued  here  to-day 
as  well  as  every  other  day — let  us  get  this  as  well  as  we  can  and  later  on  get  some 
further  legislation,  but  let  us  get  this  now’.*  But  this  is  the  time  to  do  it . AVe  have  the 
whole  world  back  of  us;  we  have  Congress  in  a condition  where  it  recognizes  something 
must  be  done  and  that  it  must  be  done  right  now.  and  if  this  Harter  Act  covers  that 
gaj)  in  there,  and  if  the  .American  shipowner  is  at  a dLsadvantage,  let  us  come  right 
out  and  put  it  in  this,  so  that  there  wdll  be  no  possible  conflict  IxTween  the  two  acts. 
That  is  my  view  of  it . 

.Mr.  Edmonds.  I think,  looking  at  it  from  our  .American  viewpoint,  that  would 
be  very  desirable.  On  the  other  end  of  the  line,  I am  very  duluoiis  about  being  able 
to  accomplish  it.  1 wmuld  rather  see  this  go  through  as  it  is,  than  not  to  accomplish 
anything. 

Mr.  Lawns.  YYni  understand,  Mr.  Edmonds,  that  when  this  act  is  piassed  it  wdll 
have  jirecisely  the  same  effect  as  the  Harter  .Act  does;  namely,  it  will  ajiplv  to  anv 
vessel  bringing  goods  to  or  taking  goods  from  the  Idiited  States.  wheTher  that  vesse'l 
be  British,  French,  or  any  other  kind.  This  act  wdll  apply  to  every  \ essel  entering 
our  ports,  just  as  the  Ilarter  Act  does. 

Mr.  Edmonds.  I think  it  is  conceded  on  the  other  side  that  we  coulil  put  in  this 
bill  or  could  extend  the  Harter  Act  to  goods  on  shore  before  they  were  shipped  or 

alter  they  have  been  received  for  shipment;  but  then  we  place  a detriment  on  our 
ships. 

Mr.  L.aws.  I can  not  see  it. 

Mr.  Edmonds.  Because  the  English  would  only  do  that  when  they  > onie  to  our 
ports,  and  the  other  foreign  ships  would  only  do  that  wdieu  they  (•(•me  to  our  jioris. 
In  their  owui  ports,  they  would  do  as  they  pleased,  and  the  result  would  be  that  thev 


would  have  an  advaiitaire,  their  shi])owners  that  would  not  come  to  our  ports.  V>ecause 
our  ship  owners  wouhl  have  to  carry  it  out  tor  the  whole  distance. 

Mr.  Laws.  If  the  Harter  Act  applies,  they  are  under  that  disadvantage  anyhow, 
are  ihev  not? 

Mr.  Eumonos.  Yes;  tliey  are;  Imt  we  have  not  had  any  ships  operating  except  at 
a great  loss. 

Mr.  Laws.  Then  you  have  to  wipe  out  the  Harter  Act  to  make  it  uniform  entirely 
and  simply  adopt  this  act.  In  onler  to  make  it  uniform,  you  have  to  do  one  thing 
or  the  other;  you  have  to  wipe  (uit  the  Harter  Act  in  order  to  make  it  uniform  and 
of  no  disadvantage.  Ihit  if  it  does  apply  and  you  put  it  right  in  here,  then  it  will 
ap])ly  t<»  every  ship  coming  to  this  shore,  whether  foreign  or  American  bottom. 

Mr.  Edmonds.  \Vhat  would  he  the  residt  so  far  as  the  siiip  going  to  Euglaml  or 
llulland.  we  will  say?  The  Holland  ship  would  comply  with  the  Harter  Act  with 
Amerii  an  shippers? 

Mr.  Laws.  Yes,  sir. 

Mr.  Edmc»nds.  And  it  would  comply  with  the  Dutch  act  and  the  Englisli  act.  as 
far  as  English  and  Dutch  shippers  were  concerned? 

>ir.  Laws.  Yes,  sir. 

Mr.  Edmonds,  nur  ships  would  have  to  comply  with  the  Harter  Act  on  both  ends 
of  the  line  and  their  ships  would  only  ha\  e to  ct>mply  with  it  on  the  one  end  of  the  line, 
under  our  law  re(] Hiring  them  to  do  so. 

Mr.  Laws,  They  do  that  now,  if  this  llaiter  Act  applies;  that  is  the  situatiou 
exactly. 

Mr.  Edmonds.  The  Harter  Act  does  not  a]>ply  to  goods  on  the  English  ship  in 
England. 

Mr.  Laws.  Xo;  not  in  England. 

Mr.  Edmonds.  That  is  what  1 am  trying  to  get  at:  we  can  not  force  the  other  ships 
to  do  this  without  putting  it  in  this  conference  result,  and  that  means  calling  a new 
conference. 

Mr.  Laws.  It  does  if  the  owner  of  those  goods  comes  back  to  Xew  York  and  asserts 
it;  if  that  ship  comes  back  to  Xew  York,  or  any  other  shi]>  of  that  line  comes  l)ack  to 
the  Lnked  States,  it  does. 

Mr.  Edmon'ds.  if  it  is  American  goods. 

Mr.  Laws.  Any  goods.  You  can  not  ship  English  goods  from  here  there. 

Mr.  Ei^monds.  Rut  suppose  it  was  reloaded  cargo;  say  it  was  a shipment  of  rubber 
brought  from  Brazil  up  to  Xew  York  and  then  reshipped  to  England? 

Mr.  Laws.  Yes.  sir. 

Mr.  Edmonds,  if  it  was  carried  to  i)oth  places  on  an  English  ship,  it  would  not 
apply? 

Mr.  Laws.  1 Think  it  would.  If  they  asserted  their  claim  in  American  courts,  it 
would  absolutely  apply.  As  I understand  the  situation  lo-day,  without  you  wipe 
out  the  Harter  Act,  it  applies  to  any  shipment  or  any  loss  that  is  aaserted  in  Ameri(*an 
waters,  in  Americ-au  courts,  no  matter  where  it  goes  or  where  it  comes  from. 

Mr.  Edmonds.  Of  course,  that  means  on  a shi])inent  of  raw  rubber  it  would  not 
api>Iy,  because  they  would  not  sue  in  the  American  courts:  it  would  l)e  an  English 
shipper  on  an  English  ship,  and  he  would  only  a]>ply  to  the  English  courts  for 
redress. 

Mr.  Laws.  1 did  not  catch  that? 

Mr.  Edmonds.  I say  if  the  shipment  is  made  in  an  English  ship,  and  it  is  an  English 
owner  all  the  way  through,  of  course,  naturally,  he  would  have  no  case  in  our  courts. 

Mr.  l.Aws.  1 do  not  see  that  that  would  be  aiiy  s|>ecial  disadvantage  to  any  American 

party,  though.  . • ■ 

Mr.  Edmonds.  It  would  not  he  a disadvantage  to  the  American  shipper;  iT  would 
not  matter  to  aitvbodv  but  the  American  shi])owner  in  trying  to  comjiete  with  those 

folks.  ‘ ' . . 

Mr.  IvAWs.  If  he  had  To  run  to  the  same  place  and  with  that  particular  clause  put 
into  effect,  it  would  probably  iniliiate  against  the  American  shipowner,  if  the  rates 
had  nothing  to  do  with  it;  but  that  is  an  ex(‘eptionaI  case.  But  as  the  law  stands 
to-day,  if  the  Harter  Act  is  in  effect  and  you  have  to  wipe  it  out  in  order  to  do  away 
with  it  1.  the  American  shipowner  is  at  a disaih  antage,  because  he  is  liable  for  the  care 
and  custody  of  those  goods  from  the  time  Thev  are  delivered  to  him  for  transportation 
until  They  are  delivered  at  the  other  end.  And  you  either  have  to  wipeout  that  Harter 
Act  completely,  which  will  never  be  done,  or  that  disadvantage  exists.  But  it  is 
practically  nothing  in  my  opinion;  I do  not  think  it  amounts  to  anything,  because 
every  ship  of  any  foreign  nation  that  comes  to  the  United  States  ports  with  damaged 
goods  under  the'bilUof  lading,  you  can  assert  Hiat  in  our  courts,  and  we  have  caught 
them  time  and  time  and  time  again  when  they  came  back  To  the  American  ports. 
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We  do  not  sue  in  England;  we  wail  until  they  come  back  to  the  Ametican  jioits  and 
libel  them  under  the  American  law.  So  that'it  really  resolves  itself  down  to  a phan- 
tom rather  than  a reality. 

The  next  thing  1 want  to  call  attention  is  to  this  notice  clause. 

The  Chaikmax.  On  what  ])age  is  that? 

Mr.  Laws.  Page  4,  paragraph  (fj.  That  seems  to  be  the  one  that  has  been  very 
much  discussed.  I have  no  serious  complaint  with  that  clause,  except 

First,  beginning  at  line  20,  the  words  ''  The  notice  in  writing  will  not  be  admissilde 
if  the  state  of  the  goods  has  at  the  time  of  their  receipt  been  a.ereed  to  be  otherwise 
than  as  stated  in  the  notice, as  I read  that  clause,  the  eftect  of  it  would  be  tins. 
If  the  goods  are  delivered  to  a teamster,  they  wall  have  a printed  blank,  ‘‘Keceived 
in  good  order  and  condition  from  such  and  such  steamship  company,  and  some  ig- 
norant teamster  will  go  down  and  they  will  say,  ‘‘bign  this,  and  he  signs  it  or  puts 
his  mark  on  it,  and  that  is  an  agreement  those  goods  are  received  in  a certain  con- 
dition. Now,  we  will  assume  that  is  done  and  the  goods  get  to  the  man  s place,  and 
within  three  days  he  gives  a notice,  after  he  opens  them,  that  the  goods  are  damaged, 
or  certain  of  the  goods  are  missing;  that  notice  is  worthless.  Because  there 

is  an  agreement  in  writing  that  they  are  otherwise  than  as  stated  in  the  notice.  1 here 
is  an  agreement  by  the  representative  of  the  shipper  or  of  the  consignee  ( the  teamstei 
is  their  agent)  thk  they  are  in  apparent  good  order  and  condition,  and  when  they 
•dve  the  notice  the  carriers  say,  " We  are  not  going  to  pay  any  attention  to  that,  you 
have  already  agreed  they  are  othercvise;  that  they  are  m good  condition.  And  alieo- 
lutelv  it  will  effectively  in  practically  all  cases,  unless  the  owner  himself  or  a very 
intelligent  man  goes  down  and  gets  the  goods,  wipe  out  even  that  three  daj  s notice. 
So  that  I am  opposed  to  that  clause.  1 can  see  no  possible  use  it  has  except  to  wipe 
out  that  three  days'  notice  and  make  it  entirely  ineffective  for  all  practical  purposes 
wherever  a teamster  gives  a recei])t  that  the  goods  are  recei^ed  in  apparent  good 

order  and  condition.  . i . j 

Mr.  Hak'iUT.  Suppopo  they  arc  kuoM'ii  to  be  damaged  and  seen  to  be  aamagecl, 

should  not  he  receipt  for  them  “damaged  ’?  i a u 

Mr.  Laws.  He  should;  yes.  But  suppose  they  are  not  seen  to  be  damaged  and  he 

still  gives  a receipt.  “Received  in  good  order  and  condition,  and  then  m hen  they 
take  them  out  and  look  at  them  they  see  thev  are  not  in  good  order  and  condition; 
they  come  bac  k and  say,  Your  teamster  receipted  for  them  in  good  order  and  con- 
dition; he  must  have  done  something  in  the  meantime  to  them. 

^Ir.  Haic.ht.  (’oncealed  damage  is  covered.  • i i 

Mr  L\ws.  This  does  not  sav  concealed  damage:  this  is  a broad  statement— the 
notice.  What  notice?  You  have  talked  about  two  notices,  one  where  it  is  con- 
cealed damage  and  one  where  it  is  not.  This  says— 

“The  notice  in  writing  will  not  be  admissible  if  the  state  of  the  gwds  has  at  the 
time  of  their  receipt  lieen  agreed  to  be  otherwise  than  as  stated  in  the  notice. 

Now  that  certainlv  applies  to  concealed  damage.  ,o  ..  . j . . 

Mr.  r.\MPBELL.  Why  should  not  the  consignee  be  liound.  If  he  does  not  want 
a receipt  given,  he  instructs  his  agent  or  servant  not  to  gice  a receipt. 

Mr  L\ws  The  consignee,  vou  know  as  well  as  I do  in  the  practical  transaction 
of  Inisiness,  calls  up  a teamster  and  says.  “Jim.  1 have  four  cases  which  c-ame  in  on  the 
S S.  Safnirr,  go  to  the  pier  and  get  them.’’’  Jim  says,  ' All  right,  and  he  comes  in 
and  savs  “ Bill,  go  down  and  get  the  stuff  of  Mr.  So-and-so.'  and  Bill  goes  down  and 
Im  can  not  either  read  or  cvrite.  This  war  demonstrated  the  fact  that  w^e  have  an 
enormous  number  of  people  who  are  absolutely  illiterate;  they  can  neither  read  nor 
write-  thev  probablv  can  not  even  write  their  name.  Bill  goes  dow  n there  and  the>  sa\ 
“ All  rierht  Bill;  here  is  vour  stuff.  Sign  this.  ” and  Bill  just  puts  a scroll  on  it,  and 
then  he  takes  the  goods  back  and  the  consignee  opens  them  and  finds  they  are 

damaged.^^B^i^  And  vou  w'ant  to  protect  the  consignee  because  his  servant  does 
not  obey  o ders;  you  want  to  put  on  the  ship  owmer  an  absolute  liability  because  one 

of  his  servants  is  negligent?  ,•  i 

Mr.  Law.s.  No;  it  does  not  put  on  him  an  absolute  liabi  ity.  , , j 

Mr  CcMPBET.i..  I can  not  see  whv  vou  complain  here  of  his  continuing  to  be  bound 
by  a receipt  signed  by  the  person  he  has  authorized  to  get  his  goods.  He  does  not 

have  to  give  a receipt.  , • . ^ • • * 

Mr  L\ws  Yes  he  does;  he  could  not  get  the  package  without  giving  a receipt. 

Mr!  Campbki.i,.  There  is  no  obligation  in  this  for  him  to  give  a receipt. 

Mr.  Laws.  Yes.  there  is  an  obligation  in  this.  He  w'ould  have  to  send  down  his 
well-trained  man  wdth  the  truck  every  time  he  wants  to  get  anything,  or  would  have 
to  go  down  and  get  the  thing  himself.  And  you  know  that  is  not  the  way  b^me^  is 
done.  He  calls  up  the  truckman  and  just  says,  “Jim.  go  down  and  get  this  stutt 
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lo'f  says.  " Go  down  and 

this  stuft,  and  Bill  ^oos  down  and  ^^ots  it. 

Mr.  Paul.  Within  the  last  five  or  .six  months  I tried  a case  representing  the  rail- 
road company,  where  they  delivered  five  or  six  carloads  of  eggs  to  some  bil  house  in 
-New  1 ork.  Ihey  sent  down  a Swedish  truck  driver  and  he  signed  for  them.  There 
was  no  apparent  damage.  When  they  got  them  back  to  the  storage  house  they  found 
a great  many  of  the  eggs  in  the  interior  of  those  cases  were  damaged.  They  took  the 
position  that  they  could  not  send  a man  down  ro  inspect  every  case  of  eggs,  ‘because  it 
would  take  days  doing  it  and  they  were  appaiently  in  good  condition.  We  took  the 
position  that  we  held  that  receipt  and  that  ccmchided  them;  that  the  damage  must 
have  occurred  afterwards.  In  that  particular  case  the  court  took  veiw  little  notice 
of  our  contention.  I am  frank  ro  say.  It  said  that  it  did  not  make  much  difference' 

that  the  receipt  was  largely  a matter  of  form;  that  they  had  to  sign  some  kind  of  a 
receipt  to  get  the  eggs.  - 

.Mr.  Laws.  But  this  absolutely  precludes  them;  this  absolutely  excludes  the  use 
ot  tnat  notice,  because  it  amounts  to  a written  agreement. 

Now.  then,  my  friend  seems  to  think  that  is  a great  hardship  on  him.  because  he 
savs  It  the  goods  are  landed  down  in  South  America  and  they  go  into  the  customhouse 
and  they  do  not  see  them  after  that,  that  they  are  liable.  ‘Mr.  Englar.  1 think  has 
ertecti\ely  answered  that  this  particular  bill  only  covers  from  the  time  of  loading 
on  the  ship  to  the  time  of  discharging.  Ibit  I still  assert  the  law  is.  a sound  statement 
ot  It.  that  all  the  earner  has  to  do  to  meet  this  jirima  facie  case,  is  to  show  he  deliv- 
ered exactly  what  he  got.  in  the  condition  he  got  it.  and  which  he  ought  to  l)e  com- 
peiled  to  do.  I hat  is  exactly  what  he  ought  to  be  compelled  to  do. 

But  furn  to  another  paragraph.  The  assumption  here  is,  apparentlv  bv  the  ship- 
owner, that  every  shipper,  if  there  is  anything  turns  up  wrong  with' it,  must  be  a 
fraud,  the  shipper  must  have  committed  a fraud— intentionally  committed  a fraud. 
As  against  that,  the  shipowner  is  pretty  well  protected,  because,  on  page  3,  paragraph 
3,  it  reads  as  follows:  * 

‘‘/b-orn/^v/  That  no  carrier,  master,  or  agent  of  the  carrier  shall  be  bound  to  state 
or  show  m the  bill  of  lading  any  marks,  number,  ciuantitv,  or  weight  which  he  has 
reasonable  ground  for  suspecting,  nor  accurately  to  represent  the  goods  actually 
received,  of  which  he  has  had  no  reasonable  means  of  checking  " ' 

He  has  a perfect  protection  in  that  if  he  thinks  the  man  sending  the  stuff  is  com- 
mitting  a fraud.  I say  the  average  shipper  is  honest;  the  average  shipper,  bv  far  the 
average  shipper,  is  honest,  and  when  he  sends  a package  of  goods  to  a steamship 

company  to  be  shipped  abre^ad  to  a customer  of  his.  he  has  in  it  just  exactly  what  lie 
says  is  in  it. 

Mr.  Campbell.  What  about  the  shipowner  that  receives  all  of  his  goods  from  the 
interior,  where  they  come  to  the  seaboard  by  rail  and  lighter‘d  What  position  is  he  in‘> 

Mr.  Laws.  In  exactly  the  position  of  showing  the  goods  in  the  condition  he  re- 
ceived them. 

Mr.  ( AMPBELL.  But  he  has  no  oppotunity  of  examining  the  contents. 

Mr  Laws.  No;  but  he  has  an  opportunity  of  examining  the  thing  and  showing  it 
was  delivered  in  exactly  the  same  condition  Ik-  got  it. 

Mr.  Campbell.  We  do  not  complain  about  that. 

Mr.  Laws.  What  do  you  complain  about? 

Mr.  ( AMPBELL.  \Vhat  we  do  complain  about  is  concealed  damage,  inside  of  the 
package,  which  we  have  no  opportunity  of  opening. 

Mr.  La\vs.  All  right;  but  I say  he  m^eets  that  obligation  by  showing  he  delivered 
the  goods  in  the  same  condition  he  received  th<*m. 

This  clause,  in  my  opinion,  is  a bad  clause  It  is  very  ambiguous  and  ought  to 
be  corrected.  In  my  opinion,  it  should  read— 

^'Proiided  That  no  carrier,^  master,  or  agent  of  the  carrier  shall  be  bound  to  state 
or  show  in  the  bill  of  lading  either  the  nature  or  the  quantity  of  any  goods  contained 
in  any  package  which  he  has  reasonable  ground  for  suspecting  does  not  accurately 

describe  the  goods  actually  received,  and  which  he  has  no  reasonable  means  of  check- 
ing. 

Mr.  Haight.  There  is  a misprint  there  of  some  kind. 

Mr.  Laws.  It  is  absolutely  unintelligible. 

Mr.  Haight  It  does  not  make  sense  the  wav  it  reads  now;  there  is  a misprint 
there  of  some  kind.  ‘ 

Mr.  Laws.  It  makes  sense  the  way  I rea«l  it. 

Mr.  Haight.  Yes, 

Mr.  Laws.  That  is  the  way  I think  it  ouglit  to  read.  If  it  reads  that  way.  the 
carrier  has  absolute  protection.  If  he  has  any  reasonable  jtronnds  for  snspectiiiy 
that  what  shipper  says  is  in  there  i.s  not  in  there  and  if  he  has  no  m(*ans  of  checking 
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it  np.  the  carrier  has  absolute  ])rotection.  Take  it  as  to  weight,  for  instance:  He 
may  suspect  that  is  not  the  correct  weight.  All  he  has  to  do  is  to  shove  it  on  the 
scale  and  find  out  how  much  it  weighs.  If  he  has  reasonable  .grounds  for  thinking 
the  contents  of  the  case  are  not  as  represented,  all  he  has  to  do  is  to  open  it  or  call  the 
shi]>per's  attention  to  it  and  say  ‘'Here.  I do  not  think  this  package  is  right.  Lome 
down  here  and  check  it  up.  ” That  is  the  reason  I think  that  ought  to  he  amended . 

Mr.  Edmonds.  That  is  in  the  conference. 

Mr.  Laws.  I do  not  care  whether  it  is  or  not;  it  is  bad  English. 

Mr.  Haight.  1 think  it  is  probably  a misprint  there.  I think  the  original  text 
in  French  was  not  that  way. 

Mr.  Edmonds.  li  is  ])robably  a bad  translation. 

Mr.  Laws.  If  that  ]>aragraph  reads  as  1 suggest.  1 see  no  objection  to  it. 

Mr.  Haight.  In  the  French,  it  is  precisely  that — does  not  represent  accurately. 

Mr.  Laws.  Tliat  is  all  right. 

Mr.  Edmonds.  After  “suspecting.'’  cut  out  the  comma  and  then  say  “not."’ 

Mr.  Laws.  Does  not  accurately  describe  the  goods. 

Mr.  Ed.monds.  “Not  accurately  to  represent  the  goods  actually  received." 

Mr.  Laws.  Not  accurately  to  represent  the  goods  actually  received. 

Mr.  Edmonds.  Id  line  22,  after  “suspecting,’'  cut  out  the  comma  and  then  put  in 
the  word  "not,’'  and  see  how  it  reads. 

Mr.  Laws.  “Which  he  has  reasonable  ground  for  suspecting” — you  liave  to  put  in 
the  words  “does  not.’’ 

Mr.  Edmonds.  “Not  accui-ately  to  represent  the  goods.” 

Mr.  Laws.  Not  accurately  to  represent  the  goods  actually  received'.’  All  right. 

Mr.  Edmonds.  That  word  “nor,’’  should  be  '‘not.’’ 

Mr.  Laws.  Does  not  accurately  reinesent  the  goods.  If  you  will  change  it  one  way 
or  the  other,  so  as  to  make  it  clear  and  make  good  English,  1 Imve  no  objection  to  it. 

Then  there  is  another  clause  1 think  we  ought  to  change.  It  does  not  change  the 
sense  of  it  and  does  not  take  out,  as  I take  it,  the  intended  meaning  of  tliis  act,  hut 
it  does  change  the  wording  of  it — page  (5,  Article  III,  beginning  at  line  12.  One  is 
where  the  damage  results  from  unseaworthiness  and  the  other  is  where  it  results  from 
negligence  in  navigation.  Article  111,  beginning  at  line  12,  reads: 

“Whenever  loss  or  damage  has  resulted  from  unsea  worthiness  the  burden  of  proving 
the  exercise  of  due  diligence  .shall  he  on  the  carrier  or  other  person  claiming  exemp- 
tion under  this  section.’’ 

Then  line  Iti; 

‘‘Neither  the  carrier  nor  the  ship  shall  he  responsible  for  loss  or  damage  arising  or 
resulting  from : 

“1.  Act,  neglect,  or  default  of  the  ma.ster,  mariner,  pilot,  or  the  servants  of  the 
carrier  in  the  navigation  or  in  the  management  of  the  ship.” 

That  is  contrary  to  the  Harter  Act:  because,  under  the  Harter  Act,  in  order  to  make 
that  clause  effective,  there  must  have  been  due  diligence  to  make  the  shij)  in  all 
respects  seaivorthy  as  a jireliminary  to  getting  the  exemption  under  the  navigation 
clause.  Why  should  that  be  omitted  here'? 

Mr.  Gampbell.  That  is  the  only  concession  that  was  made  to  the  ship  owners  in  the 
whole  act.  and  now  you  want  to  take  that  away  from  him. 

Mr.  Laws.  It  is  dire<'tly  in  conflict  with  the  Harter  Act,  is  it  not? 

Mr.  Campbell.  Yes;  hut.  as  Mr.  Haight  pointed  out,  and  Mr.  Beecher,  if  your 
damage  re.sults  from  the  unseaworthines,s  of  the  ship,  your  owner  would  he  lialile. 

Mr.  Laws.  Yes. 

Mr.  ('AMPBELL.  But  if  the  damage  results  from  negligence  in  the  navigation  of  the 
ship,  entirely  apart  from  unseaworthiness,  why  should  you  make  her  seaworthiness  a 
condition  precedent  to  exem])tion  from  liability? 

Mr.  Lams.  You  should  not;  and  under  the  American  law,  a.s  you  know  it  and  as  1 
know  it,  unless  negligence  was  the  proximate  cause  of  the  loss,  the  ship  is  not  liable 
We  have  had  case  after  case  put  u])  to  us  where  the  law  was  pert'eetly  clear  and  where 
it  says  there  must  he  a lookout,  and  he  can  not  he  in  the  wlieelhouse.  hut  he  must  he 
on  deck  doing  nothing  hut  looking  out.  'J'hat  is  an  absolute  fault  of  the  ship  and  yet 
it  has  been  decided  time  and  again,  if  the  collision  occurred  not  because  there  was  not 
somebody  on  the  lookout,  assuming  the  pilot  and  the  mastCi'  in  the  wlieel  house  saw 
the  other  boat  coming,  that  the  absence  of  a lookout  makes  no  difference  in  deciding 
the  case  at  all;  because  it  is  not  the  proximate  cause  of  the  collision.  hat  is  the  law 
and  you  know  it  and  I know  it.  So  that,  under  the  American  law,  a failure  to  make 
the  s‘hip  ill  all  respects  seaworthy  is  not  the  ground  for  the  liability  of  owners  unless  it 
is  the  proximate  cause  of  the  loss;  and  unless  you  add  to  line  16,  section  (h  . the 
words — Provided  the  carrier  luus  exen  ised  due  diligence  to  make  his  shi]i  in  all 
. res})ects  seawrothy,  properly  manned  and  ecpiipj'cd’’ — you  are  directly  in  conflict 
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with  The  Uarter  Act.  Xow  1 siej:2:est  That  hejii'min!?  at  line  12.  it  ,«houM  read  as 
follows: 

Whenever  lo.'^s  or  damage  has  resulted  irom  uns(  aworthiness  or  ii'oin  tault  in  na\iga- 
tion,  the  burden  of  proving  the  exerci.''e  of  due  liligenc-e  shall  be  on  the  (>arrier  or 
other  ])er.son  claiming  exemption  under  this  section. 

Then  you  have  them  both  in  there  together,  and  that  is  the  law  to-day  in  this  country 
and  you  have  to  put  that  in  there  or  it  will  be  in  l onfiicT  with  the  Harter  Act. 

Xow,  jiavssing  to  page  H.  clause  2,  beginning  at  line  21,  reads: 

“Fire,  unless  cau.sed  by  the  actual  fault  or  privitv  of  the  l•arrier.'■ 

Xow.  we  hav(‘  an  act  of  Congress  on  that  subject  and  the  language  is  different. 
The  fire  clause  is  under  section  12.'<2  of  the  Kevised  Statutes.  Section  12S2  of  the 
Hevised  Statutes  does  not  use  the  words  ‘•acttial  fattlt  or  privity  of  the  carrier,"  liut 
uses  the  words  “design  or  neglect  of  sttch  owm'r.”  So  unless  \ou  use  tin*  .same  words 
in  this  act  as  are  ttsed  in  .section  1282  of  the  Revist d Statutes,  you  have  immediatelv  a 
conliict.  and  the  bill  itself,  later  on.  provides  that  it  shall  not  take  jirecedence  oyer 
this  section  of  the  act  of  Congre.ss,  and  vet  you  have  an  absolute  conliict  there.  The 
language  here  should  conform  to  the  langtiage  of  section  4282  and.  instead  of  tising  the 
words  “actual  fault  or  privity  of  the  carrier,"  it  shoitld  be.  in  my  opinion,  •.lesign 
or  neglect  of  such  owner."'  That  is  the  way  tin*  act  reads  now, 

Pa.ssing  on  to  page  7,  line  18,  clause  17.  it  reads  thus: 

“Any  other  cause  arising  without  the  actual  fault  or  ])ri\  ity  of  the  carrier,  or  without 
the  fault  or  neglect  of  the  agents.  * * *" 

That  covers  a vast  number  of  special  acts  of  Congress  with  respect  to  <leclaration  of 
values  and  all  that  kind  of  thing,  and  all  the  other  acts,  for  in.stance.  section  428:5.  liinit- 
ing  the  lial'ility  where  there  is  a collision  as  to  the  value  of  the  .-iaved  jmptertv.  The 
language  is  “through  the  privity  or  knowledge  of  the  owner.’’  and  that  is  verv.  very 
differt'iit  from  “the  actual  fault  or  privity  of  the  carrier."  In  other  words,  for  instance. 
I had  a case,  one  of  the  very  important  cases  that  occurred  on  the  Lakes,  and  those  wot  ds 
were  construed  in  a limitation  of  liability  proceedings. 

It  was  a case  where  a ship  was  overloaded.  She  was  furnished  by  the  managing 
owner  to  carry  a given  load  and  she  was  too  small  for  tin*  load,  although  it  was  custom- 
ary on  the  Lakes  to  load  boats  of  that  size  very  nearly,  if  not  <|uite,  with  the  loa;!  she 
carried,  and  the  owner  knew — he  did  not  load  liei  but  he  knew,  however,  i>\-  charter- 
ing the  ship  to  carry  that  load  that  she  would  be  un.seaworthy:  at  least,  the  court  found 
she  was  un.seaworthy  and  found  it  was  with  his  knowledge  an  1 the  ship  foundereil, 
and  the  court  held  him  lialde.  The  case  went  to  the  Eujireme  Court  of  the  Fnited 
States  and.  under  that  section  428:5,  they  hehl  that  it  was  with  the  owner's  knowledgt* 
and,  therefore,  they  couhl  not  limit  theiV  liabilit\ . and  they  made  them  pay  Sios.ooo. 
as  thev  ought  to  have  paid.  That  was  a very  extreme  case,  iiecau.se  it  not  only  resulted 
in  the  loss  of  the  steamer  but  resulted  in  the  loss  of  every  life  on  the  boat,  the  most 
tragic  thing  that  has  ha|>pened  in  years:  the  life  of  every  member  of  the  crew  on  that 
boat,  of  20  or  :5()  men,  was  lost  l>ecause  the  owner  chartered  her  to  carry  :5,:500  tons  when 
she  was  only  built  to  carry  2.000  tons,  although  she  had  been  carrying,  at  other  times, 
an  equally  large  load,  and  o^•erloading  her.  That  is  as  acute  a case  as  T know  of  illus- 
trating that  the  owner  shall  lie  liable  for  unseaworthiness  of  the  shij)  of  which  he  had 
knowledge,  although  he  did  not  load  her  and  nc^  cr  .saw  her,  but  he  chartered  the  ship 
to  carry  that  loarl  and  he  was  bound  to  know  she  Avas  liound  to  l)e  unseavrorthy  if  they 
put  that  much  stuff  on  her.  So  that  I say  that  language  ought  to  l)e  changed  to  con- 
form to  section  428:5  of  the  Revised  Statutes  and  that  the  language  ought  to  n.'ad,  in- 
stead of  “without  the  actual  fault  or  ])rivity  of  the  can-ier,"  “without  the  jArivity  or 
knowledge  of  the  owner." 

There  is  another  }>oint  that  one  of  the  gentlemen  of  the  committee  has  called  atten- 
tion to  and  which  1 have  in  my  notes  to  call  attention  to  as  well,  and  that  is  on  page  8. 
line  18,  beginning  in  line  17 : 

“This  declaration,  if  embodied  in  the  lull  of  lading,  shall  i>e  prima  facie  evidence 
but  shall  not  be  binding  or  conclusive  on  the  carrier," 

The  words  “ binding  or’’  should  be  struck  out  and  it  should  read,  “ l>ut  shall  not  l»e 
conclusive  on  the  carrier.’’  In  other  words,  if  it  is  not  binding,  it  means  nothing  at  all ; 
it  does  not  affect  him  at  all,  and  he  ought  to  haAe  an  opportunity  to  rebut  it,  as  has 
l>een  said,  and  if  it  is  not  l)inding  it  means  it  has  no  effect  upon  him — it  has  no  effect 
upon  him  at  all.  “Binding"  and  “conclii.sive’’  are  not  synohynious  words  at  all: 
they  are  absolutely  different.  The  words  " landing  or’’  ought  to  l>e  struck  out. 
Whether  that  is  a peculiarity  of  the  translation  oi  not  I <lo  not  know,  but  it  ought  to 
be  struck  out. 

Mr.  Edmonds.  I guess  it  is  the  same  all  the  way  through  the  bill:  I have  another 
translation  here  that  reads  that  way. 

Mr.  P.cui..  This  is  the  only  place  in  here  that  I have  noticed  it. 
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Mr.  L.\ws.  It  is  the  only  place  I noticed  it.  too:  but  I had  it  on  my  notes  here  to 
call  it  to  the  committee’s  attention. 

Mr.  Edmonds.  The  translation  made  in  the  Hepartment  ot  ( ommerce  that  we  hav.- 

is  the  same  wav.  , ,,  , i • 

Mr.  Law.s.  There  is  one  other  thing  1 think  ought  to  be  called  to  the  attention  oi 

the  committee  and.  while  I ma\’  not  be  altogether  right  in  it.  I think  it  is  piopei  to 
do  so.  That  is  Article  I.  page  :5.  1 do  not  recall  what  Mr.  Beecher  said  about  tins, 

but  it  seems  to  me  tiiat  that  article  is  ambiguous.  The  start  off  is  all  right,  but  the 
language,  to  mv  mind,  is  not  clear. 

‘■The  leading  marks  uecessarv  for  identification  of  the  .goods  as  tlie  .■<ame  are  tur- 
iiished  in  writfug  bv  the  shijtpVr  before  the  loading  of  such  good.s  starts,  ]no\  ided 
such  marks  are  stamped  or  otherwi.'^e  shown  clearly  upon  the  goods  if  uncovered  or  on 
the  cases  or  coverings  in  whicli  such  goods  are  contaiiuHi.  in  such  a inannei’  as  should 

ordinarily  remain  legible  until  the  end  of  the  voyage. 

•‘2.  Either  the  number  of  packages  or  pieces,  or  tin*  (juantity  or  weight,  as  the  case 

mav  be,  as  furnished  in  writing  b>  the  shipper.  ■■ 

Xow,  under  that.  1 think  there  is  a very  serious  ground  for  contusion  as  to  whether 
or  not  the  shipper  lias  to  furnish  the  .diipowner  not  onh'  with  the  marks  us  they  ajipear 
Oil  tlio  package  but  wliethor  lio  has  to  furiii^li  him  with  aii\  other  wiitini*;.  A?  I 
read  it.  there'is  a verv  ^I'ave  doubt  as  to  whether  lie  doe^  not  have  to  put  them  on  the 
package  and  then  furnish  him  with  the  writing  in  adilition.  because  at  one  lime  it 
speaks  of  writings  ami  the  next  time  it  talks  about  the  marks  on  the  packages. 
if  he  has  to  furnish  him  with  both,  that  would  probably  lead  to  confusion.  I would 

recommend  that  that  langua.ge  be  changed  to  read — ■ • , , i 

“The  leading  marks  necessary  for  identilicatiou  of  the  goods  as  turnislie<l  to  tbe 
shipowner  before  the  lading  of  such  goods  starts,  ja’ovided  such  marks  are  stain]>ed  oi 
otherwise  shown  clearly  upon  the  goods  if  uncovered,  or  on  the  cases  oi  co\eiings  in 
w’^hich  such  goods  are  contained,  in  such  a inann<*r  as  should  oidtiiiaiil^  leiiiain  legi  >10 

until  the  end  of  the  voyage." 

Paragrajili  '2  should  he  amended  to  read 

‘‘Either  the  iiund'cr  of  j>ackages  or  pieces,  or  ili(‘  <|uantily  or  weight,  as  the  case 
may  be.  as  furnished  in  va-iting  or  marked  on  the  goods  by  the  shipper.  ' 

If  you  leave  it  the  way  you  have  it  there,  confusion  is  going  to  happen  as  to  whether 
or  not  he  has  to  juit  them  on  the  goods  and  furnish  this  statement  !>esiiles:  or  whether 
he  can  furnish  a wTitten  statement  merely;  or  whetluu'  he  can  furnish  merely  the 

information  ]>y  sraiiii>iiig  it  011  the  goods.  , . . 1 ■ i -n  1 

I think  those  are  tlie  only  iioints  1 had  in  mind  from  looking  over  this  lull.  I agree 
with  practicallv  everybody — even  my  learned  frieml  Mr.  Campbell,  which  is^iaie 
Ilaughter]— we  want  a'uniform  bill  for  all  over  the  world;  but  1 think,  over  and  above 
thaf,  wo  want  a correct  bill  liefore  we  start.  Ami.  if  precedent  means  anything,  if  we 
prepare  a correct  bill  which  is  reasouaole.  the  other  nations  will  <.lo  just  what  thev 
have  done  heretoforej  they  will  adopt  our  1 ill,  even  if  it  is  a little  difleieiit  fioni  the 
bill  w'hich  they  otherwise  had  in  miiul.  They  did  not  adoju  the  Harter  Act  lor  a long 
time,  l)ut  grad.ually  they  were  forced  to  adopt  substantially  the  Ilarter  Act.  The 
Canadian  act  is  substantially  the  same.  There  is  a little  ditierence  in  the  Aaluation. 
Theirs  is  based  upon  so  much  ]>er  ton  lialdlity  in  case  of  life  and  so  much  per  ton 
lialnlity  in  case  of  damage  to  cargo,  but  they  have  adopted  the  Harter  Act.  England 
got  to  tiie  point  where  they  sai<l.  “We  will  adopt  the  Harter  Act;  we  have  to  adopt  the 
Harter  Act.”  ami  thev  w'ill  adopt  any  proper  act  w"e  pass  here,  jirovided  it  is  not 
radically  different  from  what  they  have  alrea<ly  agreed  to.  And  I believe  if  w'e  make 
those  changes  and  some  of  the  changes  suggested  l)y  some  of  the  other  gentlemen  here, 
we  will  get  a very  fair  act.  wdiich  wTll  satisfy  the  shippers  and  ultimately  satisly  the 
shipow'iiers- — ultimately;  not  at  once — and  will  ultimately  satisfv  the  othei  nations. 

STATEMENT  OF  MR.  D.  ROGER  ENGLAR  ON  BEHALF  OF  THE 
AMERICAN  INSTITUTE  OF  MARINE  UNDERWRITERS. 

Mr.  Enolak.  ] am  a law'ver  with  oHices  at  (>4  Wall  Street  Xew  ^ ork. 

Mr.  Chairman  and  gentlemen,  I appear  for  the  American  Institute  of  Marine  I nder- 
writei’s  for  whom  Mr.  McGee  spoke  very  briefly;  and  as  it  ap])cars  from  Mr.  Law  s 
statement  that  the  action  of  the  institute  w'a.s  not  entirely  unanimous  1 w^ant  to  say 
a word  about  their  position  in  tlie  matter.  Mr.  Law's  ovemtated,  I think,  the  number 
of  members  of  the  institute.  I understand  from  Mr.  McGee  that  they  have  not  over 
50  members  and  the  members  are  all  insurance  companies,  and  Mr.  Laws  states  2/ 
w^ere  prevsent  at  the  meeting.  1 want  to  add  to  that  that  the  only  dissent  f*'om  the 
resolution  wdiich  Mr.  McGee  reatl  was  the  dissent  of  the  Insurance  (0.  of  North 
America,  and  I should  like  to  put  in  evidence  the  followiiiir  text  of  the  resolution. 
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1 sent  a copy  of  it  lo  Mr.  E<lir.onds  with  my  letter  of  tlie  22d  of  January,  and  1 t-houid 
like  To  have  that  put  into  tlie  record. 

“That  while  the^e  rules  do  not  meet  all  the  poiiTs  we  would  like  to  have  embodied 
in  tliem,  we  feel  that  o.s  they  stand  they  deserve  Oie  support  of  the  institute.'’ 

I want  to  .say  in  that  connection,  how'ever.  that  1 do  not  think  tliere  is  any  real 
<lifference  betAveen  the  Insurance  Co.  of  North  America  and  the  rest  of  the  companies, 
excepting*  that  tlie  In^irance  Co.  of  North  America  has  much  ereater  confidence  than 
the  rest  of  the  companies  have  in  the  ability  of  tliis  committee,  or  of  the  Con^reswS,  or 
of  the  State  T>epartment.  to  the  rest  of  the  world  around  to  our  point  of  view\ 

We  all  aLU*ee  with  Mr.  Laws  that  we  would  like  to  rewrite  these  ndes  and  there  an*  a 
number  of  minor  chamtes  wx*  sliould  like  to  make  in  them  if  we  wore  rewTitinir  them 
nowx  There  are  a numl>er  of  errors  of  translation  w'hich  wdll  no  doubt  be  correeted 
by  the  State  Department  in  airreement  with  England.  There  are  a number  of  minor 
verba!  chamres  wiiicli  I think  could  IfO  made  and  would  undoubtedly  improve  the 
rules. 

Hut  the  rest  of  the  insurance  companies  feel  that  we  can  not,  probably,  change  these 
‘ules  even  in  minor  particulars  w’ithout  losing  the  henelit  of  this  entire  movement 
that  has  gone  so  far.  Wo  leel,  as  was  remarked  by  one  member  of  the  committee  a 


lere  and  that  any  bill  Avhirh  i?  ayrecd  on  liy  the  \meriean  interests  will  be  adopted 
ibroa<l.  That  is  a matter  for  the  rommittfk'  to  determine  when  they  consider  the 
veight  ot  the  objections  that  have  been  mafle — w hether  they  are  imjiortant  enough 
o justify  our  dei)arting  from  this  movement,  withdrawing  from  it.  and  getting  up  a 
iiovernent  of  our  own  in  a hope  that  the  other  (ountries  interested  will  follow  us. 
Personally.  I do  not  feel  at  all  confident  they  will  and  that  is  the  feeling  of  most  of  the 
inderwriters. 

Mr.  McGee  has  just  informed  me  that  the  actual  menihershii)  of  the  institute  number 

i4. 

Mr.  Haujht.  And  27  present? 

Mr.  En’Gi.ar.  I have  not  counted  those  present. 

Mr.  Laws.  1 have  not  counted  them,  hut  1 timlenstood  tliere  were  150  members  and 
uily  27  present. 

Mr.  Englar.  The  minutes  will  show  the  list. 

Mr.  Laws.  I do  not  think  34  insurance  companies  are  all  the  insurance  companies 
)f  the  United  States. 

Mr.  KsvthAii.  I do  not  know',  Mr.  l.aws.  whetln^r  they  are  or  not.  but  that  is  the 
nembership  of  the  institute. 

Now',  as  I have  listened  to  the  criticisms  that  have  been  made  of  the  rules,  my  im- 
inpression  lias  been  that  most  of  them  w'ould  not  justify  this  committee  in  declining 
o adopt  these  rules  because  of  any  point  that  has  been  raised  here. 

Mr.  Lawsmadeanumberof  points  that  I agree  with  in  principle.  Ithinkthelangnage 
>f  subsection  tf).  on  page  4.  which  he  read  is  perhaps  unfortunate.  It  says  the  notice 
n waiting  will  not  be  admissible  if  the  state  of  the  goods  has  at  the  time  of  their  receipt 
>een  agreed  To  be  otherwise  Than  as  stated  in  the  notice.  If  we  were  rewriting  the 
ules,  I should  join  with  Mr.  Laws  in  asking  that  tliat  be  deleted  or  changed,  because 
T does,  unfortunately,  raise  the  possibility  that  the  truckman  may  sign  for  the  goods 
LS  sound  and  that  may  prevent  the  consignee  from  later  giving  notice  that  they  are 
lamaged.  Hut  I say  that  w'e  have  our  remedy.  We  never  have  had  it  before;  we 
lave  been  absolutely  barred;  if  we  did  not  put  our  claim  in  before  removal  of  the 
:oods.  we  w'ere  out  of  court.  Now  that  we  have  nur  remedy,  we  can  tell  our  truck- 
iian  he  must  not  sign  for  damage^I  goods  without  putting  a notice  on  the  receipt 
hat  they  are  damaged;  we  must  tell  him  if  the  go<Kls  are  in  apparent  good  order  and 
•ondition,  he  must  only  say  on  the  receipt  they  aie  in  apparent  good  order  and  con- 
iilion:  he  must  not  say  they  are  in  good  condition.  But,  over  and  above  all  that, 
•veil  if  the  truckman  does  not  comply  witli  his  instructions,  if  he  is  unatile  to  read 
nd  write,  w e still  have  a right  to  come  in  court  and  prove,  if  we  can.  that  our  goods 
vere  not  in  good  condition  when  delivered.  That  saving  clause  is  what  we  rely  on. 

Now',  there  have  lieen  tw'o  suggestions 

Mr.  Campbell.  \ ou  say  if  they  w'ere  damaged  wlien  delivered  ; delivered  to  you? 

Mr.  En'glar.  Yes. 

Mr.  Campbell.  Then  who  has  the  burden  when  they  are  damaged  in  the  custom- 
] loiise? 

Mr.  Englar.  On  that  point.  I do  not  see  how  there  can  be  any  fair  room  for  a differ- 
< nee  of  opinion  as  to  the  measure  of  your  liability — as  to  the  extent  of  it.  rather,  the 
1 ime  it  extend.s  over.  The  fact  we  can  give  a notice  does  not  fix  any  liability  on  you. 
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It  is  true  our  lime  to  give  vou  notiee  will  extend  it  beyond  the  |)eriotl  lor  svhich  >ou 
are  liable.  It  is  extended  for  three  days,  in  which  time  we  can  take  tlie  goods  into 
our  w'arehouse  and  examine  them.  \ou  are  not  lial*le  for  aii>  damage  occuinng  in 
that  three  days  and  we  have  three  days  within  w'hich  to  give  noti<-e  but  the  time  in 
W'hich  we  can  give  notice  has  nothing  To  do  w'ith  the  ]>eriod  for  whi<*h  }.  ou  aie  ua  )le. 

Mr.  Campbell.  You  just  said  if  you  can  jirove  they  were  damage<l  whon  they  were 

delivered  to  vou? 

Mr.  Knci.ar. 

Mr.  (’ampbki.l.  Is  thai  a customhouse  delivery,  or  delivery  in  his  wareliou.se. 

Mr.  Englar.  We  have  to  prove  they  were  damaged  when  you  delivered  to  the 
customhouse,  or  to  anvone  to  whom  you  had  a right  to  deliver  them . 1 hat  has  ^ 

been  so  and  alwavs  must  be  so,  because  lio  law  could  lie  pa.ssed  that  you  would  tie 
responsible  for  damage  alter  you  parted  with  i>os.session  of  them . All  th^  law  does  is 
to  say  our  time  is  extended  for  giving  the  notice,  and  that  is  natural  and  logical, 
but,  after  we  have  given  notice,  we  wil^ha^•e  the  burden  of  ]iroving  they  were  damaged 
when  you  parttd  with  the  posse.ssion  of  them,  and  the.«e  rules,  the  Harter  Act  nor  an\ 
other  iaw  could  not  have  any  different  meaning,  because  neither  Congre.ss,  the  State 
Department,  nor  anybody  else  can  agree  to  a regulation  that  alter  you  had  parted 
the  goods  you  wxreliable  for  what  happened  in  the  meantime.  \ou  are  only  liable 

for  what  happens  while  they  are  in  your  custody. 

A good  deal  has  been  said  about  the  Harter  Act.  It  has  always  been  my  under- 
standing and  I understand  it  is  the  understanding  of  the  committee,  that  betore  and 
after  these  rules  applv-  that  is.  before  the  commencement  of  loading  and  alter  the 
completion  of  discharging— the  transaction  is  governed  by  the  law  as  it  exists  now. 
notwithstanding  the  ])as,sage  of  these  rules.  The  rules  go  into  eli'eot  in  so  far  as  they 
applv:  that  is,  from  the  bt ginning  of  loading  until  the  end  of  discharging,  during 
which  time  they  are  controlling:  hut,  before  and  after  that  ]ieriod  the  law  remains  a^ 
it  is  to-day.  Now.  our  most  important  law  in  that  connection  is  the  Harter  Act,  and 
1 want  to  point  out  that  the  Harter  Act  does  not  impose  ary  hurdeii  on  any  iiarticiilar 
class  of  ships,  because  the  Harter  Act  has  nothing  to  do  with  the  nationality  of  the  shij>. 
The  Harter  Act  apjilies  to  all  A essels  sailing  to  or  from  American  ]iorts:  it  dors  not 
matter  whether  they  are  British.  Dutch,  or  what  not.  But  when  the  transportation 
is  not  to  or  from  an  American  port,  it  does  not  apply  to  any  ship,  not  even  to  an  Ameri- 
can ship.  In  other  words,  if  an  American  ship  trans]>orts  goods  from  Bra/’il  to  anv 
one  of  the  Eurojiean  ports,  it  would  not  be  subject,  lo  the  Harter  Act:  so  that  there  i.-> 
an  absolute  eipialitv  in  the  position  of  all  ship,s  of  all  nationalities  under  the  Harter 
Act.  If  British  shi'p.s  ply  to  American  jiorts,  they  are  .subject  to  the  Harter  Act  just 
as  American  ships,  in  the  same  trade,  or  any  other  ,«hips,  are  subject  to  it:  Imt  neither 
ship  is  subject  to  it  in  any  other  trade.  It  resriilates  a ceitain  trade  and  not  u certain 

natioiialitv  of  ships,  or  a certain  cla,ss  of  ships.  • > , ■ , 

Now,  I have  no  doubt  whatever  that  the  wording  of  these  rules,  even  with  Article 
VII  left  in,  has  that  effect.  I find  nothing  in  Article  VII  which  tends  to  reiieal  the 
Harter  Act  before  loading  or  after  discharging,  and  for  that  reason  J think  it  may 
prove  wise  to  reinstate  Article  VII— to  put  it  in  there  in  order  to  iire.-^erve  the  uni- 
formity which  is  so  important.  Article  VII  simply  says  that — 

‘‘Nothing  herein  contained  shall  iirevent  a carrier  or  a shipper  from  enterimr  into 

any  aiireement  * * 

Nothing  in  here  does  ])revent  them,  hut  tlie  Harter  Act  jirevents  them,  or  .some 
other  act'iiiay  prevent  them,  hut  1 tind  nothing  in  that  article  which  is  contrary  to 
that  uiidei*8tandiii^,  and  for  that  reason,  while  1 do  not  ad^■o<•ate  pultintr  Ai’tiole  \ 1! 
back  in,  1 simplv  want  to  go  on  record  as  saying  if  it  is  found  iiiadvisahh'  or  imprac- 
ticable, to  leave' it  out,  that  I think  it  does  absolutely  no  harm.  ,'<ome  of  us  liefore 
this  meeting  and  in  preparation  for  it  discussed  the  possibility  of  adding  a clau^e 
to  the  rules  to  clarifv  that  issue.  I lliink  that  can  he  done  without  any  intenerence 
with  the  rules  or  with  the  convention,  liecau.se  the  convention,  by  its  terms.  ])rovide.' 
that  it  does  not  ajiply  before  loading  and  after  diseharging:  that  ineaiis  that  every 
nation  is  left  free  to  ]>ass  its  own  laws  diirim:  that  jieriod.  Therefore  if  you  pass  the 
rules  as  thev  stand,  if  you  pass  this  convention  as  it  stands,  we  are  left  jierfecily  free 
to  regulate  our  own  affairs  as  to  wdiat  ha])pens  before  loading  and  after  dischargino:. 
While  I have  no  doubt  that  the  Harter  Act  will  remain  in  full  force  and  effect  with  the 
Article  Vll  in  there,  it  .seems  to  me  it  would  he  more  in  conformity  with  this  desire 
for  uniformity,  in  which  we  all  concur,  to  put  Aniele  VII  in.  so  that  we  pa.ss  ihe  rules 
in  their  entirety,  and  then  to  add  an  explanatory  or  su|)plemental  claii.se,  which 
might  he,  in  form,  a part  of  these  rules,  altliougli  it  could  just  as  well  he  a .'Cparate 
ac^  Ami  I have  draleted  asugge.-'ted  ailditional  article,  which  1 sshould  like  to  read 
into  the  record,  although  1 do  not  advocate  it;  1 do  not  think  it  i-.  m*ces.sary.  I 
sinijily  suggest  the  addition  of  this  claii.se  as  an  alternative  to  the  omis.'ion  of  Article 
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\ 11,  because*  it  seems  to  me  tliat  that  would  be  men*  sc‘ientitic  way  to  apj^roach  it 
and  would  he  less  likely  to  interfere  with  the  »em*ral  adofdion  of  these  rules  bv  other 
nations.  1 su^ro-est  addino;,  at  the  end  of  Article  VII  as  it  stands  now  in  the  con- 
\ ention,  substantially  the  tolloAvinp;  ]>rovision: 

" I’mvtded.  hnnerer.  That  the  validity  of  any  agreement,  stipulation,  condition, 
reservation,  or  exemption  entered  into  pursuant  lo'this  article,  so  far  as  it  relates  to 
the  lesponsiliility  or  liability  of  the  ship  or  earlier  ]>rior  to  I'ommencemcnt  of  the 
loading  or  after  the  completion  of  the  discharge,  shall  be  siil.ject  to  the  pro\dsions 
ot  the  act  ot  February  1.3,  18118.  commonly  known  as  the  Harter  .\ct.  and  to  anv  other 
law  which  would  be  applicabh*  in  the  absence  of  'his  act.  ” 

That  can  either  be  added  as  a proviso  to  Article  Vll,  or  it  can  be  added  as  a sepa- 
rate article  at  the  end  of  the  act. 

1 have  already  explained  personally  that  1 do  not  think  it  is  necessarv;  but.  on  the 
other  hand.  1 do  not  think  that  the  addition  of  such  an  article  would  in' any  wav  con- 
stitute a departure  by  the  United  States  from  thi'  recommendations  of  this  Hrn.ssels 
convention,  liecause.  as  far  as  the  cargo  interests  are  concerned,  their  position  has 
always  been  and  is  that  they  would  like  to  make  iliese  rules  apply  from  beginning  to 

earner  received  the  gootls  until  he  gives  up  possession  of  them, 
ihe  shipowners  are  unwilling  to  do  that.  The  result  is.  it  leaves  each  government 
free  to  regulate  as  it  sees  tit  that  part  of  the  transit  not  covered  by  the  rules,  and  by 
our  own  extension  of  the  rules  to  the  entire  possi^ion  and  custody  of  the  carrier  I 
see  no  departure  from  the  rules  in  adding  a provision  of  that  kind. 

I want  to  make  another  suggestion,  again  simply  trying  to  meet,  ivithout  departing 
irom  the  principle  of  uniformity,  an  objection  that  has  been  raised.  The  point 
was  made  this  morning  liy.  1 think,  two  member  of  the  committee  that  in  subdivd- 
sion  (f)  on  page  4.  there  was  an  ambiguity  about  the  three-day  provision;  that  it 
might  be  construed  as  giving  an  absolute  defense  to  the  caiTier  if  the  notice  were 
not  ,^\en  within  three  days.  I do  not  think  that  i.s  .so.  I think  it  is  cleai’,  from  the 
reading  of  the  whole  paragraph,  that  the  three-dav  provision,  like  the  provision  for 
tiving  notice  before  removal  of  the  goods,  relates  only  to  the  question  of  the  prima 

think  it  is  an  absolute  bar  at  all.  Hut  I suggest,  in  view 
)t  the  fact  that  this  is  a translation  from  a foreigm  language  and  we  have  to  do  some- 
thing  more  than  to  put  down  the  literal  c(|uivalcni  of  the  Frimch  w'ords  as  thev  stand 
wmat  W'e  have  to  do  is  to  put  into  English  the  meaning  of  the  French  document), 

I do  not  see  that  it  would  be  a fatal  departure  fn  m the  rules  t(>  insert  at  the  end  of 
line  lb.  in  parentheses,  the  following  words: 

*'^(or,  if  the  loss  or  damage  is  not  a^pparent.  wdth-n  three  days  after  such  delivery  i 

Then  the  sentence  at  the  bottom  of  page  4,  line  17,  could  be  omitted.  It  seems 
0 me  that  is  not  an  unreasonable  litierty  to  take  in  a translation. 

Mr.  Haight.  Then  you  omit  lines  19  and  20  also? 

Mr.  ExciLAR.  \ es:  strike  out  that  last  sentence.  That  again  1 think  is  unnecessary, 
>iit  1 do  not  see  it  is  any  departure  from  the  rules.  Now  anything  beyond  that— 
ilthough  1 agree  with  some  of  ^lr.  Laws's  criticisms,  I am  strongly  opposed  to  adopting 
hem  in  so  far  as  they  involve  any  departure  from  the  sul>stance  of  those  rules:  not 
>ecause  I do  not  think  he  is  right,  Init  because  1 think  it  is  far  more  important  for  us 

0 get  these  rules  as  they  stand  than  it  is  for  us  to  produce,  as  w’o  might  in  time,  a perfect 
■et  of  rules  w’hich  no  one  could  criticise  bin  which  no  one  would  adopt. 

Mr.  Laws  made  another  suggestion  which  I thick  re<juires  consideration  and  some 
iction.  Mr.  Laws  poiiits  out,  on  page  b,  line  21  nlie  clause  relating  to  lirei,  that  the 
Di'ovision  as  to  lire,  w'hich  is  "unless  r*aused  by  the  actual  fault  or  privity  of  the  car- 
ier'  — that  the  language  there  is  different  from  our  fire  statute  ajid,  therefore,  that 
provision  is  inconsistent  wdth  the  section  7 at  the  top  of  page  11,  which  provides  that 
he  sections  4281  to  4280  of  the  Revised  Statutes  shall  not  bo  ineffective.  We  could 
lot  leave  the  lire  statute  in  force  and  still  put  into  effect  this  clause  2.  on  page  b,  and 

1 think  the  remedy  for  that  is  lairly  simple.  1 do  not  think  there  is  any  difference, 
my  material  difference,  between  the  words  "fault  or  privity*'  and  the  words  of  the 
ire  statute,  which  are  "design  or  neglect."  The*  words  "fault  or  privity''  are  taken 
rom  the  English  Statute  of  Limitations,  which  is  slightly  different  from  ours.  Our 
tat ute,  which  otherwise  is  practically  identical,  uses  the  words  "knowledge  or 
Drivity,  ' and  the  English  statute  says  "fault  or  privity,"  and  in  this  convention 
hey  liave  adopted  the  English  words  "fault  or  privitx 

Mr.  Ldmoxos.  1 do  not  believe,  Mr.  Englar,  thea’e  would  be  any  olijection  on  the 
)art  of  the  other  parties  to  this  if  we  wanted  to  put  tlie  word  "knowledge'’  in  there. 

Mr.  En(;i.ar.  1 do  not  suppose  there  would  be,  sir. 

Mr.  Edmonds.  [ do  not  think  of  nec(*ssity  we  have  to  take  it  word  for  word.  1 
inderstand  if  we  want  to  put  anything  luuter  in  oui'  bill,  we  can  do  it ; that  this  is  only 
i basis  and  wliat  you  want  to  better  you  can  do;  so  that  when  tlie  treaty  gets  over  in 
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the  Senate,  if  we  desiu^  to  chunp*  a word  or  two.  or  to  put  in  a word  there,  I do  not 
think  anybody  would  object  to  it  at  all. 

Mr.  E\(;i,ah.  If  they  do  not,  A'cry  well.  I do  not  know  whether  they  will  or  not- 
Mr.  Hak;ht.  Isn't  it  inane  to  talk  about  lires  caused  by  knowledge?  How  is  it 

caused  by  knowledge?  i i • i 

Mr.  ExCtI.ak,  1 was  just  coming  to  that.  I do  not  want  to  appear  here  as  taking  the 

position,  because  thLs  convention  has  been  issued  from  Hrnssols,  tliat  we  have  to  take 
it:  because  if  there  are  any  changes  necessary  we  will  make  them,  of  course.  I am 
simplv  trving  to  ]>oint  out  that  I do  not  think  any  changt*  in  substance  is  necessaix 
and.  in  tliis  connection.  I do  not  think  the  words  "fault  or  privity  put  uuv  less 
burden  or  anv  greater  burden  on  the  carrier  than  the  words  ‘"dc^rign  or  neglect. 
Persouallv.  1 should  be  just  as  well  satistied  to  rei>resent  a cargo  claim  with  the  words 
^‘fanlt  or  ]>ri\ity"  as  I would  with  the  words  "design  or  neglect.  " I have  never 
been  able  to  lind  anv  authority  for  the  ]>roposition  lliere  was  any  ditference  in  the 
effect  between  the  English  laiig\iage;Mault  or  privity  * and  our  language  "knowledge 
or  prixity.'*  Tlierefore.  my  suggestion  would  be.  in  section  7.  at  the  to]>  of  page  11, 
that  we  omit  the  reference  to  the  particular  section  which  deals  with  hnx  lhat  xyill 
leave  our  statute  of  limitations  in  full  force  and  ellect  and  we  xyill  have  the  provision 
with  respect  to  tire  governed  by  the  provisions  of  this  convention,  xxhich  I think  are 
perfectly  equivalent,  if  not  stronger  in  favor  of  the  cargo  owner,  but  there  is  that 

inconsistency  which  must  be  corrected,  of  course. 

I have  not  very  much  more  to  say.  On  page  S.  the  £U)0  clause,  1 simply  want  to 
out — I suppose  it  is  ob\dous,  anyway,  aiul  it  is  perfect  ly  clear — tliat  the  sliipowuer 
in  no  event  will  have  to  pay  anybody  i^lOO  when  it  is  more  llian  the  actual  y alue  ol  the 
goo<ls.  lu  other  words,  he  does  not  have  to  pay  LlOO  because  that  is  the  limitation  in 
the  bill  of  lading.  That  is  simplv  the  maximum  of  liability.  The  contrary  is  per- 
haps true  of  the  agreed  value.  In  the  succeeiling  paragraph,  in  the  declaratnui  ot 
value.  I rather  think  that  does  make  out  a prima  facie  ca^e  tor  the  amouni  of  the 
declared  value,  and  I think  tlie  criticism  of  that  paragraph  has  some  foundation:  but  as 
to  the  L 100  clause,  tliat  does  not  apply.  1 do  not  think  that  agreed  value,  though,  that 
declared  value,  wdll  be  very  important,  because  the  shipowner  would  have  tlie  same 
yirutection  that  tlie  underwriter  has — namely,  tliat  the  shipper  lias  no  control  over  jus 
goods  while  they  are  in  the  carrier's  possession  and  he  is  not  in  a position  to  bring 
about  a loss.  au<i  lie  can  not  bring  about  with  a given  package,  because  he  has  over- 
valued XT.  that  it  will  be  lost:  it  is  something  beyond  his  control. 

Mr.  Edmoxds.  It  would  be  more  likely  to  loss,  though,  if  they  put  too  high  a xalu- 

ation  on  it.  would  it  not? 

Mr.  Englar.  I do  not  think  so.  because  if  tliey  put  a very  high  value  on  it  the  car- 
rier would  ordinarily  give  it  greater  protection.  Tliat  is  the  theory  of  pultt  ing  a higher 

valuation  on  it.  • i i • i 

Mr.  Edmoxds.  Would  not  tlie  sailor  be  more  apt  to  take  a package  with  a \or\  Iiigli 

value  on  it  l ban  lie  wouhl  a pa<*kage  witli  a low  value  on  it? 

Mr.  Enc:lar.  The  sailor  does  not  have  anything  to  do  with  tlie  very  valuable  pack- 
ages. If  it  be  a very  valuable  package,  it  goes  in  tlie  strong  room,  and  if  it  is  a lairly 

valuable  package  it  goes  in  the  hold.  i i i 

Mr.  Edmoxds.  From  all  we  have  had  told  usahout  theft  and  jiilferage.  I thought  tlie 

.^ailor  liad  a good  deal  to  do  with  it. 

Mr.  Englar.  Of  course;  but  he  does  not  liave  an  opportunity  to  compare  the  main- 
fest  with  the  declaration  of  value.  That  is  entirely  without  his  province.  Sometimes 

the  mates  do.  . 

Mr.  Edmonds.  Sometimes  they  get  into  the  game,  too,  and  the  ca]>tams,  also. 

Mr.  Englar.  Yes;  that  is  unfortunately  true,  and  there  is  no  doubt  some  injustu'e 
might  result  from  that:  but  1 think  it  is  a very  remote  came  if  anything  of  that  sort 
would  happen  and.  beside  wliich,  they  probably  would  not  take  it  away  if  they  found 
it  waft  not  as  valuable  as  it  was  represented  to  be. 

1 do  not  rare  to  take  it])  your  time  with  anything  further,  exce])t  1 want  to  make  it 
clear  that  mv  interest  in  the  rules  is  not  to  argue  that  they  are  ])erfci  t.  They  are  not 
perha]ts  the  best  rules  that  could  be  gotten  up,  Init  I am  not  at  all  sure,  if  you  do  no* 
decide  that  we  are  to  have  a comjdete  new  deal,  that  these  rules  are  not  going  through, 
if  Ave  sat  doAA’u  and  went  into  ihe  whole  thing  de  novo,  that  anybody  would  lie  any 
bettor  off  AA'hen  \\'e  got  through:  beiaiise  this  thing  is  a compromise,  Ave  haAeall  given 
up  a little  something,  but  nobody  has  yet  iiointed  out  anything  in  these  rules  that  is 
inherently  bad.  \ arious  minor  changes  haA  e been  made  and  a arions  minor  changes 
have  been  suggested  and  no  doubt  if  youAA'ere  to  o]»en  up  the  Avhole  subject  again  the 
cargo  interests  Avould  have  some  changes  they  Avanted  to  make.  We  can  all  make 
changes,  but  nobodv  has  jiointed  out  anything  in  here  AA'hich  is  really  bad  and  1 am 
not  at  all  sure  aax*  Avould  ever  get  any  b'etter  off  even  though  Ave  Avere  to  ignore  the 
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ither  nations  (•omplotely  and  lliero  vvas  nobody  to  oonsult  but  the  American  interests 
.nd  vou  were  to  take  a week  here — I am  not  at  all  sure  vou  would  tjet  anv  better  result 
han  this  and  then  we  would  not  have  anv  uniforn  itv. 

Ik  » 

\ow,  this  represents  the  first  romproniise  of  its  kind,  1 think,  in  the  history  of  the 
I hi|)ping  business.  We  have  our  lion  and  lambs  sit  ring  down  together.  Mr.  Campbell 
epresents  the  lion  and  1 am  representing  some  of  the  lambs  and  we  are  all  here  together 
okI  most  of  us  have  agreed. 

A VoicK.  And  don't  forget  tlie  goats  are  ))reseiit.,  also.  [Laughter.] 

Mr.  Campbell.  Don't  you  think  the  British  interests  were  the  lion  and  our  delegates 
»ver  there  were  the  lambs? 

Mr.  ExciLAH.  Xo;  1 do  not.  I do  not  thi?ik  that  at  all.  because  the  British  ship- 
)wners  were  being  hounded  by  the  British  shippers  a whole  lot  harder  than  we  have 
•ver  been  able  to  hound  the  American  shi])()wner;  they  had  the  British  shipowner  on 
he  run.  That  is  how  this  came  about.  It  was  not  because  the  Biitisli  shipowners 
vere  putting  anything  over,  but  the  British  shippers  were  trying  to  get  justice  from 
he  British  shipowners.  That  is  what  started  this.  The  question  of  nationality  was 
nerely  incidental;  it  merely  served  to  start  the  coi  ilict  between  two  conflicting  inter- 
*sts.  and  it  did  not  matter  whether  it  was  the  Britush  cargo  interests  against  the  shij>- 
)ing  interests,  with  The  bankers  and  insurance  companies  sitting  in  between,  or  not. 
Vs  a result  of  that  real  struggle  this  compromise  came  about,  and  there  has  never  been 
itnything  like  it  before.  It  is  not  unaninous,  but  the  great  majority  of  the  different 
nterests  that  have  been  heard  here.  I think,  are  agreed  on  this  com]>romise.  and  it 
\*as  gotten  up— none  of  us  here  had  anything  to  do  with  it.  except  Mr.  Beecher;  he 
s the  only  man  here  who  har>  anything  to  do  with  getting  it  up.  They  simply  began 
cith  the  ilague  rules  and  changes  have  been  made:  they  have  been  modilied  here  and 
here  as  was  suggested  by  the  different  interests,  and  in  the  main  it  re}>resents  the 
iual  compromise  between  all  the  interested  ])arties,  and  it  seems  To  me  a compromise 
►f  that  sort  has  far  more  chance  of  being  finally  and  definitely  satisfactory  than  any 
I et  of  rules  which  may  be  gotten  up  and  enforced  by  Congress  or  by  any  other  legis- 
ative  body,  because  if  it  is  done  in  that  way  some  interest  is  bound  to  be  upset  and 
>ound  to  i)e  coming  back  for  relief  and  trying  to  get  it  changed.  I say,  if  Congress 
•an  see  its  way  clear  to  adopt  this  set  of  rules,  gotren  u])  as  a compromise,  they  hold 
' »ut  a great  deal  of  ho])e  for  real  satisfaction  all  around  and  for  a permanent  settlement 
• *i  these  issues, 

Mr.  Campbell.  You  do  not  think  they  will  be  satisfied? 

Mr.  Exf'rLAR.  Certainly  they  would. 

Mr.  Campbell.  Everybody  be  satisfied? 

Mr.  Englak.  Sure. 

Mr.  Edmon’dw.  I thought  you  were  going  to  proj^ose  the  ai»olishnient  of  general 
; .verage.  [ Laughter.  ] 

Mr.  Exglar.  The  only  reason  1 did  not.  Mr.  Edmonds,  i.s  1 have  not  been  able  to 
igure  out  anything  to  put  in  its  place. 

Mr.  Campbell.  May  I ask  if  you  consider  it  a practical  ]»roposition  to  give  notice  of 
mur  claim  before  removal  of  the  goods? 

Mr.  Exglak.  As  conditions  are  now,  Mr.  Campbell,  it  has  not  been  practical  as  a 
ule.  Some  people  have  been  able  to  do  it  and  it  can  be  done  theoretically,  but 
practically  let  us  assume  it  can  not  be.  I am  not  ]>repared  to  say  it  can  not  be  done. 

Mr.  ('ampbell.  Then  you  do  not  exactly  appro^’e  of  that  part  of  the  section  with 
eference  To  that  notice? 

Mr.  Exgi.ak.  Xo.  Reprevsenting  the  interests  1 do,  I would  l>e  very  glad  to  <lis- 
pense  with  a notice:  1 would  be  glad  to  say  we  did  not  have  to  give  any  notice,  hut 

recognize  there  are  two  sides  to  this  thing  and,  from  the  standpoint  of  the  ship- 
)wner,  I think  he  has  a certain  moral  right  to  be  given  some  notice.  If  the  goods 
ire  damaged  when  removed,  I think  he  can  fairly  claim  he  ought  to  have  some  notice 
ii  that:  but  if  the  damage  does  not  appear  until  they  are  opened  up  I think  he  can 
airly  ask  that  he  be  given  direct  notice.  And  while  that  is  contrarty  To  my  interests, 
n so  far  as  I am  interested  in  il.  I think  it  is  better  to  acce])T  a compromise  like  this 
han  to  argue  for  something  which  I am  confident  will  never  be  jpermanently  ob- 
aiiied.  Even  though  we  got  a law  which  provides  that  the  shipowner  should  never 
fet  any  notice  until  he  was  sued,  I do  not  think  they  would  retain  that,  but  that 
iooner  or  later  there  would  be  propaganda  started  to  change  it  and  eventually  it  would 
>e  changed.  And,  therefore,  while  I do  not  see  in  here  everything  I would  like  to 
lave,  I think  it  is  a fairly  good  trade.  That  is  the  way  1 feel  about  it. 

Mr.  (’ampbell.  In  I92i,  in  <liscussing  a similar  rule,  i believe  you  said  it  was 
vdiolly  impracticable  under  smdi  regulations  to  preserve  your  rights  unless  you  had  a 
awyer  at  oac*h  j>ier? 

Mr.  Exglak.  That  is  true,  but  you  see  what  has  happened  since  then.  The  reason 

take  a dit’fereiit  position  now  is  because  the  failure  to  give  notice  under  this  act  is 
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not  a final  bar  to  your  claim,  and  to  my  mind  I do  not  think  it  is  anything — I do  not 
like  to  say  this  before  Mr.  Campbell,  but  I do  not  think  it  is  anything. 

Mr.  Campbell.  Don’t  hate  to  say  that  on  account  of  my  feelings.  [Laughter,] 

Mr.  Englar.  You  would  always  have  to  prove  that  the  goods  were  damaged  when 
the  carrier  delivered  them.  All  this  says  is  there  is  a prima  facie  presumption  they 
were  in  good  condition  when  delivered.  What  does  that  mean?  It  means  you 
have  to  prove  they  w'ere  damaged  when  the  carrier  delivered  them.  Y'ou  have  to 
prove  that,  anyway,  so  that  I do  not  think  this  prima  facie  presumption  that  the 
shipowner  has  is  much  above  w’hat  he  has  now^. 

Mr.  Heinemanx.  Of  the  shipowner? 

Mr.  Englar.  Of  the  consignee;  I do  not  think  it  is  much  above  that  which  he  has 
now. 

(The  following  is  the  letter  submitted  by  Mr.  Englar  for  the  record:) 


New^  York,  January  22,  1923. 

Hon.  George  W.  Edmonds, 

IIousc  Office  Building,  Washington,  D.  C. 

Dear  Sir:  Referring  to  your  letter  of  the  16th  instant  and  my  reply  of  the  19th 
instant,  I now'  take  pleasure  in  sending  you  herewith  certified  copy  of  resolution 
adopted,  to-day,  by  the  American  Institute  of  Marine  Underwriters.  If  any  action 
is  taken  by  any  of  the  other  commercial  organizations  with  which  I have  been  in 
touch  in  connection  with  this  matter,  I will  see  that  such  action  is  promptly  brought 
to  your  attention. 

I should  be  very  much  obliged  for  any  information  you  can  give  me  as  to  the  pro- 
cedure which  is  likely  be  followed  A^dth  respect  to  the  Brussels  convention,  i.  e. 
will  there  be  any  pul)iic  hearings  with  respect  to  it  and,  if  so,  what  l>ody  will  preside 
over  such  hearings? 

\’ery  truly  yours, 

D.  Roger  Englar. 


Extract  of  the  Minutes  of  a ^Ieeting  of  the  American  Institute  of  Marine 

Underwriters,  held  in  the  Board  Room  of  the  Board  of  Underwriters 

OF  New'  Y'ork,  at  25  South  William  Street,  New  York  City,  on  Monday, 

January  22,  1923,  at  12  Noon. 

There  Avere  present: 

British  ik  Foreign  Marine  Insurance  Co.  and  Reliance  Marine  Insurance  Co.,  by 
W.  A.  W.  Burnett. 

Insurance  Co.  of  North  America,  by  G.  C.  Morris,  H.  T.  Chester,  and  T.  Young 
(Field  & Cowdes). 

Standard  Marine  Insurance  Co.  and  Merchants  & Shippers  Insurance  Co.,  by  W.  J. 
Roberts. 

Thames  & Mersey  Marine  Insurance  Co.  and  Union  Marine  Insurance  Co.,  by  F.  H. 
Canty. 

Sea  Insurance  Co.,  Marine  Insurance  Co.,  Federal  Insurance  Co.,  London  Assurance 
Corporation,  and  Hartford  Fire  Insurance  Co.,  by  Hendon  Chubb  and  T.  H.  Allen. 

Home  Insurance  Co.,  by  L.  F.  Burke. 

Firemen’s  Fund  Insurance  Co.,  by  H.  F,  Reed. 

Providence  Washington  Insurance  Co.  and  St.  Paul  Fire  & Marine  Insurance  Co., 
by  Wm.  H.  :McGee,  C.  L.  Goldby,  and  C.  F.  Buckton. 

Glens  Falls  Insurance  Co.,  Hanover  Fire  Insurance  Co.,  Continental  Insurance  Co., 
and  Fidelity  Phenix  Insurance  Co.,  by  F.  C.  Torrey. 

Automobile  Insurance  Co.,  by  C.  R.  Ebert. 

Northern  Ldiderwriting  Agency,  by  W.  A.  Cale  and  J.  F.  Murphy. 

American  Merchant  Marine  Insurance  Co.,  by  0.  J.  DuFour. 

Western  Assurance  Co.  and  National  Liberty  Insurance  Co.,  by  F.  W.  S.  Morren. 

Also  present: 

Mr.  D.  R.  Englar  and  Mr.  0.  R.  Houston,  counsel,  of  Messrs.  Bingham,  Englar 
& Jones. 

Mr.  Laws,  counsel,  of  Insurance  Co.  of  North  America. 

Mr.  William  H.  McGee,  president)  in  the  chair),  and  Mr.  F.  G.  Driver  acting 
as  secretary. 

HAGUE  RULES. 

The  chairman  referred  to  the  recent  pamphlet  circulated  among  the  members  of 
the  institute  containing  the  “Draft  International  Convention  for  the  Unification  of 
Certain  Rules  Relating  to  Bills  of  Lading,”  which  was  in  fact  an  amendment  to  the 
original  Hague  rules  of  1921,  and  in  this  connection  Mr.  Englar  advised  the  receipt 
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( f a letter  from  Congressman  Edmonds  indioatiiu’  that  he  would  like  to  learn  the 
] osition  of  underwTiters  with  respect  to  the  revised  rules. 

Mr.  Laws,  counsel,  representing  the  Insurance  Co.  of  North  America  of  Philadelphia, 
Afho  said  he  was  still  unalterably  opposed  to  the  rules,  submitted  his  views  in  Avhich 
1 e stated  his  objection  to  certain  features  of  the  rules,  namely,  the  uncertainty  as  to 
1 he  liability  of  the  carriers  for  goods  in  their  custody  prior  to  loading  on  and  after  dis- 
( harge  from  the  vessel;  the  provisions  of  paragra])h  (J  of  Article  II,  requiring  that 
1 otice  be  given,  within  three  days  after  deliverv’  of  the  goods,  with  respect  to  any  loss 
( r damage  which  is  not  apparent;  the  limitation  of  the  carriers’  liability  to  .t^lOO  per 
] ackage;  and  the  use  of  the  ambiguous  word  “convention”  in  Articles  VIII  and  IX. 

Mr.  Englar  subsequently  responded  to  the  points  raised  by  Mr.  Laws,  and  after 
general  discussion,  Mr.  Morris  moved,  in  effect,  that  the  new  draft  international 

< onvention,  whilst  it  might  be  an  improvement  upon  the  original  Hague  rules,  was 
^ ot  satisfactory,  inasmuch  as  it  did  not  make  the  carrier  responsible,  as  such,  under 
t he  contract  of  carriage,  for  the  custody  of  the  goods  before  loading  and  after  discharge; 
j nd  also  because  the  liability  of  the  carrier  is  limited,  under  the  convention,  to  tlie 
E urn  of  £100  per  package. 

The  motion  of  Mr.  Morris  received  no  second,  and  Mr.  Oautv"  mov'ed — 

“That  while  these  rules  do  not  meet  all  the  points  we  would  like  to  have  embodied 
i ti  them,  we  feel  that  as  they  stand  they  deserve  the  support  of  the  institute.” 

Motion  seconded  by  Mr.  Ebert  and  carried,  the  Insurance  Co.  of  North  America 
( issenting. 

I hereby  certify  that  the  foregoing  is  a correct  transcript  of  an  extract  of  the  minutes 
( f the  meeting  of  the  American  Institute  of  Marine  Underwriters,  held  in  the  board 
1 3om  of  the  Board  of  Underw'riters  of  New  York,  at  25  South  William  Street,  New  York 

< 'ity,  on  Monday,  January  22,  1923,  at  12  noon. 

Ernest  G.  Driver,  Secretary. 

(The  committee  thereupon  adjourned  until  to-morrow,  Wednesday,  February  14, 
L 923,  at  10  o’clock  a.  m.) 


Committee  ox  the  Merchant  Marine  and  Fisheries, 

House  of  Represent.vtives, 

Wednesiday , February  14,  1924. 

The  committee  met  at  10  o’clock  a.  m.,  Hon.  William  S.  Greene  (chairman)  pre- 
£ [ding. 

The  Chairman.  I wish  to  make  the  following  statment  for  the  record.  Mr.  J. 
I'loyd  Johnston,  of  Appleton  & Cox  (Inc.);  Mr.  W H.  Jones,  of  the  Marine  Office  of 
.Lmerica;  and  Mr.  H.  E.  Reed,  representing  the  Firemen’s  Fund  Insurance  Co.,  all 
( f whom  are  in  attendance  at  this  hearing,  desire  to  have  the  record  state  that  they 
ire  in  entire  accord  with  the  views  presented  by  Mr.  McGee  in  his  testimony  at 
; esterday’s  hearing. 

The  first  witness  this  morning  is  Mr.  Gray  Silver.  Giv'e  your  name  and  address  to 
1 he  stenographer  and  state  for  whom  you  appear. 

GTATEMENT  OF  MR.  GRAY  SILVER,  WASHINGTON  REPRESENTA- 
TIVE OF  THE  AMERICAN  FARM  BUREAU  FEDERATION. 

Mr.  Silver.  Gray  Silver.  I am  Washington  representative  of  the  American  Farm 
Bureau  Federation.  • 

Our  group  is  very  much  interested  in  this  measu  re  before  the  committee  and  not  in 
: avor  of  it,  and  I would  like  to  ask  of  the  committee  that  we  might  have  the  oppor- 
1 unity  for  our  transportation  department  to  file  a brief  in  the  case. 

The  Chairman.  When  do  you  want  to  file  it? 

Mr.  Silver.  Just  as  soon  as  it  can  be  prepared.  The  department  of  transportation 
I if  the  federation  is  in  Chicago  and  not  in  Washington. 

The  Chairman.  You  are  not  in  favor  of  it? 

Mr.  Silver.  We  are  not  in  favor  of  it. 

The  Chairman.  And  you  want  to  file  a brief  against  it? 

Mr.  Silver.  Yes. 

The  Chairman.  The  only  trouble  is  we  will  have  to  hold  up  all  these  hearings  to 
' v-ait  for  your  brief,  and  it  is  near  the  end  of  the  session. 

Mr.  Silver.  It  will  be  coming  forth  v ery  shortly,  but  I can  not  tell  at  what  hour 
I ir  davL 

The  Chairman.  I know,  but  it  will  hardly  be  fair  to  hold  up  the  ])rinting  of  the 
! learings  when  there  are  Members  of  Congress  who  want  to  get  hold  of  them.  I will 
1 ry  to  accommodate  you  as  far  as  I can. 


KEL.VriNG  TO  THK  ( ’.\KR1.AGK  OF  GOODS  BY  SEA. 

Mr.  Silver.  Thank  vou  verv’  much. 

The  Chaihman.  1 can  not  promise  you  to  hold  tliem  up  to  the  detriment  of  all  of 
the  poo]>le  Avlio  want  to  ^qX  tliem  and  use  them. 

Mr.  Silver.  Xo;  and  I do  not  want  you  to  misundert^tand  me.  My  notice  of  this 
hearinir  was  short,  and  my  pur])ose  in  appearinij  here  to-day  was  to  ask  that  we  might 
have  the  opjiort unity  of  ex.[)ressing  our  views  in  a written  brief. 

The  (hiAiRMAN,  We  will  give  you  that  opportunity  unless  it  is  a matter  of  impos- 
sibility. 

Mr.  Haight.  Might  we  ask  if  the  gentleman  will  stale,  in  general  terms,  his  objec- 
tions at  this  time? 

The  (’haiumax.  Yes.  Are  vou  willing  to  give  us  a general  idea  of  the  objections 
you  have  to  it? 

Mr.  Silver.  Mr.  Chairman,  I am  not  ])repared  to  do  so.  Our  transportation  depart- 
ment lias  studied  tliis  matter  and  has  it  in  hand  and,  personally,  I am  not  prepared 
to  do  so. 

The  ('hairman.  You  have  not  heard  tlio  arguments  in  favor  of  it  at  all? 

Mr.  Silver.  No,  I have  not. 

The  Chairman.  Send  in  your  brief,  and  we  will  do  what  we  can  to  helj)  you. 

Mr.  Silver.  Tliank  vou  verv  much. 


STATEMENT  OF  MR.  C.  B.  HEINEMANN,  VICE  PRESIDENT,  INSTI- 
TUTE OF  AMERICAN  MEAT  PACKERS. 

Mr.  IIeinkmanx.  My  name  is  C.  B.  Ileinemann,  and  I am  vice  president  of  the 
Institute  of  American  Meat  Packers,  located  at  509  South  Wabash  Avenue,  Chicago, 
111. 

1 represent  also  in  this  proceeding  the  Chicago  Association  of  Commerce  and  1 will 
now  present  to  you  their  credentials; 

February  10,  1923. 

Chairman  House  Committee  considering  Brussels  rales: 

This  is  to  certify  that  C.  B.  Ileinemann,  vice  president,  Institute  of  American 
Meat  Pa(‘kers,  an  honored  member  of  the  Chicago  Association  of  Commerce,  has 
l>een  appointed  re]iresentative  of  the  Chicago  Association  of  Commerce  at  the  hear- 
ing on  Brussels  rules  to  be  held  at  Washington  February^  18,  1923. 

Very  truly  yours, 

The  Chicago  Association  of  Commerce. 

W.  L.  Ware,  Trade  Commissioner. 

I rejiresent  also,  in  a limited  way,  the  National  Industrial  Traffic  League. 

The  Chairman.  Who  is  that? 

Mr.  Heixemann.  I will  explain  each  one  of  these  organizations,  Mr.  Chairman,  so 
that  the  committee  may  have  a verv  fair  conception  of  what  we  cover. 

The  Institute  of  America  Meat  Packers  was  organized  in  190(i  as  the  American 
Meat  Pac^kers  Association.  In  1919,  it  was  reorganized  and  christened  the  Institute 
of  American  Meat  Packers.  It  is  the  national  trade  organization  of  the  meat-jiacking 
industry  and  the  largest  industry  in  America  in  point  of  volume.  I will  now  file 
one  of  our  membership  lists,  so  that  the  record  may  show  just  what  packers  are  included 
therein.  We  publish  this  list  twic*e  yearly,  January’  1 and  July  1,  of  each  year.  This 
is  the  Januarj^  ],  1923,  list,  and  shows  a total  membership  of  2G0. 

The  Chairman.  Do  you  want  those  names  inserted  in  the  record? 

Mr.  Heixemann.  I will  leave  that  entirelv  w*ith  vou.  So  far  as  we  are  concerned, 
it  is  of  course  immaterial. 

Mr.  Bland.  ^Ir.  Chairman,  for  one,  I would  like  to  have  it  in. 

Mr.  Heinemann.  It  is  entirely  agreeable  to  us. 

The  Chairman.  Y"ou  want  the  names  of  all  the  parties  concerned  put  in  the  record? 

Mr.  Bland.  Y"es,  sir. 

The  Chairman.  Very  well. 

Mr.  Price.  Do  you  want  the  names  of  all  of  the  2,000  flour  millers  who  are  members 
of  our  organization  also  for  the  record? 

Mr.  Bland.  We  will  pass  on  that  when  we  come  to  it. 

Mr.  Price.  You  came  to  it  yesterday. 

The  Chairman.  If  you  get  all  of  this  stuff  in  here,  nobody  will  read  the  hearings. 

Mr.  Price.  All  right. 

Mr.  Bland.  They  may  read  it  over  in  the  Senate,  when  it  gets  over  there. 

The  Chairman.  Verv  likelv. 
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Mr.  IIeinkm.\n'x.  The  membership  of  the  institute  does*  not  by  any  means  include 
ill  of  the  packers  of  the  United  States,  but  it  does  include  those  packers  whose  com- 
bined output  probably  will  run  from  80  to  90  per  cent  of  the  packing  industry  of  the 
country.  It  <loes  include  all  of  the  exporting  packers  of  America  and  they  are  the 
ones  primarily  interested  in  this  bill. 

The  Chicago  Association  of  Commerce  is,  of  course,  the  usual  association  of  com- 
merce to  be  found  in  practically  every  community  and  is  one  of  the  largest,  if  not  tlie 
largest,  in  America  and  includes  in  its  membership  firms  and  industries  which  do 
perhaps  the  greatest  volume  of  business  found  in  ,iny  industrial  center  of  America. 

Coming  now  to  the  National  Industrial  Traffic  League,  I think  that  my  representa- 
tion of  that  body  can  perhaps  best  be  handled  by  presenting  to  the  Chairman,  for  the 
record,  a copv  of  a letter  written  by  its  executive  secretary,  Mr.  J.  II.  Beek,  under 
date  of  January  2t),  1923,  addressed  to  Congressman  Edmonds.  That  letter  details 
the  historj"  of  the  league’s  consideration  of  The  Hague  rules,  the  action  taken  at  their 
Chicago  meeting  in  1921,  and  the  action  subsequently  taken  at  the  New  York  meeting 
in  1922.  When  I left  home,  I had  not  sought  to  represent  the  league;  in  fact,  I had 
rather  dodged  the  issue.  However,  yesterday,  after  my  arrival  here,  I received  a 
telegram  which  I will  pass  to  the  chairman  as  a credential  authorizing  ine  to  repre- 
sent them.  I apeak  for  the  league  only  in  so  far  as  its  position  is  outlined  in  the  letter 
which  has  been  filed  of  record,  and  I want  no  misunderstanding  on  that  score. 

(The  letter  and  telegram  filed  by  Mr.  Heineraann  are  as  follows:) 

The  Natioxae  Industrial  Traffic  League, 

Chicmjn,  III.,  .Januanj  20,  1923. 

Hon.  George  W.  Edmonds, 

House  of  Refrresentatives,  Washington,  D.  C. 

Dear  Sir:  Replying  to  yours  of  January  16:  J he  copy  of  the  so-called  Hague  rules 
I)repared  by  A.  J.  Wolfe,  which  you  were  Hnd  enough  to  inclose,  afforded  us  the  first 
opportunity  we  have  had  to  examine  these  rules  since  the  Brussels  conference,  at 
which  they  were  amended. 

The  National  Industrial  Traffic  League,  an  organization  representing  many  thou- 
sand shippers  in  different  sections  of  the  country,  has  given  considerable  attention  to 
these  rules.  At  its  annual  meeting  held  in  Chicago,  November9and  10, 1921,  itadopted 
the  following  preamble  and  resolutions: 

“The  National  Industrial  Traffic  League,  including  in  its  membership  American 
shippers  from  all  parts  of  the  country,  in  convention  assembled,  unanimously  adopted 
the  following  resolution: 

“ ‘ Resolved,  That  we  are  opposed  to  the  suggestions  that  The  Hague  rules  be  used  by 
the  United  States  Shipping  Board,  Interstate  Commerce  Commission,  and  Congress 
as  the  basis  for  amending  the  Harter  Act  and  revising  ocean  bills  of  lading.  American 
shippers  are  already  on  record  in  demanding  a through  export  bill  of  lading  with  con- 
ditions modified  to  lit  modern  business  methods.  The  Shipping  Board  was  a party  to 
this  proceeding  at  every  stage  and  is  fully  informed  of  our  views.  We  respectfully 
urge  that  no  modification  of  the  form  we  hai'c  pro].iosed  be  considered  and  that 
American  shippers  be  granted  a full  hearing  before  any  conclusion  is  reached  \vuth 
respect  to  The  Hague  rules.’  ’’ 

These  resolutions  were  telegraphed  on  November  9, 1921,  to  A.  D.  Lasker,  chairman 
of  the  United  States  Shipping  Board;  C.  C.  McChord,  chairman  of  the  Interstate  Com- 
merce Commission;  and  to  the  chairman  of  the  Subcommittee  on  Marine  Insurance  of 
the  Committee  of  the  Merchant  Marine  and  Fisheries,  care  of  the  House  of  Representa- 
tives, Washington,  D.  C. 

The  league  was  represented  by  Charles  E.  Herrick,  of  Chicago,  one  of  our  members 
at  the  conference  before  the  Shipping  Board  in  Washington,  September  20-21,  1922, 
‘ ‘ called  for  the  purpose  of  considering  re\dsion  of  r ales  for  the  carriage  of  goods  by  sea  ’ ’ ; 
and  his  views  will  be  found  in  the  official  stem  grapher’s  minutes,  a copy  of  which 
you  doubtless  have.  Since  the  Brussels  conference,  we  have  been  unable  to  obtain 
any  information,  although  the  proceedings  of  the  Brussels  conference  have  been  public 
property  in  England  for  at  least  60  days.  Prior  to  receiving  your  letter  of  the  16th, 
and  inclosure,  we  cabled  to  Dr.  W.  R.  Bisschop,  secretary  maritime  law  committee, 
International  Law  Association,  2,  Doctor  Johnson’s  Buildings,  Temple,  London, 
E.  C.  4,  for  1,200  copies,  in  order  that  we  might  send  a copy  to  our  members  and  get  an 
expression  of  their  views  thereon. 

These  copies  have  not  yet  been  received . 

At  none  of  the  conferences  at  which  these  rules  have  been  considered  have  Amer- 
ican shippers  been  allowed  representation.  The  State  Department  specifically  de- 
clined to  give  the  shippers  representation  upon  the  delegation  which  attended  the 
Brussels  conference.  British  shippers,  on  the  contrary,  have  had  representation  in 
every  conference.  The  British  public  has  been  kept  thoroughly  advised.  The 
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American  public  has  been  kept  in  the  dark.  Under  these  circumstances,  the  Xa- 
tional  Industrial  Traffic  League  desires  to  be  recorded  as  opposed  to  the  adoption  of  the 
so-called  Ha^ue  rules,  at  least  until  an  opportunity  has  been  had  to  more  thoroughly 
consider  them. 

The  National  Industrial  Trallic  League  held  its  annual  meeting  in  New  York  on 
November  15-16.  It  was  attended  by  some  400  representatives  of  shi])pers,  maiiy  of 
whom  represent  large  exporting  firms.  At  that  meeting  the  chairman  of  our  bill  of 
lading  committee  reported  as  follows; 

‘•The  bill  of  lading  committee  is  not  yet  advised  of  the  action  taken  at  the  Brussels 
conference,  but  rumor  has  it  that  some  revisions  have  been  made.  In  A'iew  of  this  situ- 
ation, the  whole  subject  was  referred  back  to  the  bill  of  lading  committee,  with  in- 
structions to  make  a linal  re])ort  after  it  is  advised  of  the  results  of  the  Brussels  con- 
ference, and  further  that  it  •o})pose  any  changes  in  our  existing  laws,  unless  and  until 
it  has  had  an  opportunity  to  study  the  changes  and  get  the  views  of  the  members  of 
the  league  thereon.'  '' 

This  report  was  a])])roved  by  the  membership.  In  view  of  the  inability  of  the  league 
to  obtain  any  information  on  this  subject  from  the  State  Dei)artment,  we  respectfully 
submit  that  it  is  unfair  for  Congress  to  legislate  on  this  subject  until  American  shippers 
have  had  an  opj>ortunity  to  see  what  the  rules  provide  and  consider  their  effect  upon 
their  export  shipments. 

At  the  conference  called  by  the  Shi}>ping  Board,  held  at  Washington,  September  20 
and  21,  tlie  respresentative  of  the  league  made  the  following  points: 

‘‘First.  That  the  league  was  opposed  to  any  code  of  rules  which  was  merely  a volun- 
tary agreement  between  shippers,  carriers,  and  underwriters,  and  which  did  not 
have  the  force  and  effect  of  having  been  enacted  into  law”  the  objections  to  such  a 
code  of  rules  being:  (a)  There  would  be  nothing  mandatory  in  the  use  of  them  com- 
pelling carriers  to  continue  them  in  force  for  any  stipulated  period;  {h)  no  ])enalty 
for  violation  of  them;  and  (c)  no  provision  compelling  them  to  give  uniform  treat- 
ment to  all  shippers  alike. 

“Second.  The  revised  code  of  rules  proposes  to  give  carriers  the  right  to  deviate 
from  their  scheduled,  or  advertised  voyage  for  their  own  profit,  and  without  liability 
to  the  owners  of  the  cargo.  This  would  inevitably  mean  great  loss  to  shippers  of 
l)erishable  cargo  (such  as  packing-house  products),  and  without  any  possibility  of 
securing  reimbursement  from  the  (‘arrier. 

“Third,  It  enabled  carriers  to  relieve  themselves  from  all  liability  to  shippers  in 
the  case  of  strikes,  lockouts,  disturbances,  or  stoppage  of  labor,  w’hether  partial  or 
general.  Attention  was  called  to  the  fact  that  this  would  permit  a carrier  to  deny 
liability  for  any  loss,  which  shipper  might  sustain  if  only  one  or  two  of  carriers'  em- 
])loyees  went  on  strike.  Further,  that  the  carrier  could  thus  avoid  liability  provided 
it  ele(‘ted  at  anv  time  to  lock  out  its  employees.” 

We  do  not  believe  that  American  shippers  will  agree  to  give  up  any  of  the  provisions 
of  the  Harter  Act  until  they  are  satisfied  that  the  proposed  Hague  rules  afford  Them  the 
same  protection,  and  on  this  point  they  desire  an  opportunity  to  assure  themselves 
rather  than  take  the  judgment  of  the  Amercan  delegates  who.  we  insist,  did  not 
represent  American  shippers. 


Yours,  very  truly, 


J.  H.  B?:kk.  Executin’  Secrdori/. 


Chicago,  Ii.i..,  Fr}>mnry  IE  /-92J. 

B.  11  KIN  KMANN, 

(\irc  Nonnan  Draper  Inslituie  of  Aniencaa  Meat  Packers^ 

Man  seij  Building,  Waslnngtoit.  I>. 

Lea>ruo  at  annual  meeting  instructed  bill  of  lading  committee  to  “o])pose  any 
clianges  in  our  existing  laws  unless  and  until  it  has  had  an  o}iport unity  tu  study  the 
changes  and  get  the  views  of  the  members  of  the  league  thereon,”  following  members 
of  executive  committee  Ross,  Blair,  Bentlev.  Bradford,  ^\ilmor(^  Haynes,  thilde,  and 
myself  in  informal  conference  here  to-day  directed  me  request  you  to  voice  opposition 
to  Hague  rules  in  accordance  with  above  action.  Executive  Secretary  can  not  go 
to  Washington,  and  you  may  use  this  telegram  before  committee  as  your  authority  to 
s])eak  for  Xational  Industrial  Traflic  League. 

J.  M.  Belleville. 

Chainuau  Kneutive  ('omunttee. 

Mr.  IIeinemann.  Tlie  National  Industrial  Traffic  League  consists  of  approximately 
1,200  memhers  located  throughout  the  United  States,  and  these  member  shijis  reiiresent 
largely,  if  not  wholly,  the  traffic  men  —the  men  who  actually  deal  with  the  steamship 


Hues  ill  the  booking  and  the  payment  of  freight  and  the  eolleetion  of  claims,  based 
on  a I'omputation  compiled  some  time  ago,  the  im  inbership  of  the  Xational  Industrial 
Traffic  League  includes  those  who  liandle  aj)proxiinately  93  per  cent  of  the  export  and 
import  traffic  of  America. 

The  members  of  the  institute,  under  normal  conditions,  handle  20  per  cent  of  the 
export  and  import  freight,  in  point  of  value.  <’omputed  on  the  basis  of  freight  actually 
paid  to  the  steamship  lines,  that  percentage  runs  much  greater,  because  their  |)roduct 
pays  a higher  rate,  in  cents  per  100  pounds,  than  in  tlie  case  of  the  lower-grade  com- 
modities. I say  that  not  boastiiigly  but  to  show  we  have  a real  interest  and  our  <d>- 
jections  to  these  rules  are  uiovo.  than  paper  objections. 

Now.  Mr.  ('hairman,  the  proponents  of  the  rules  have  in  every  way 

Mr.  Edmonds.  Let  me  ask  you  a r|uestion  right  there. 

Mr.  IIeinemann.  Yes,  sir. 

Mr.  Edmonds.  In  your  letter  you  say  here  the  principal  objection  they  make  is  that 
they  are  op])osed  to  the  adoj>tion  of  the  rules  tliern.selves  until  an  opportunity  has  been 
had  to  more  thoroughly  consider  them.  Have  they  thoroughly  considered  them  now? 

Mr.  Heinemann.  No,  sir;  1 expect  to  cover  that.  That  is.  of  course,  a serious 
objection  not  only  on  the  part  of  the  league  but  of  ev'erv  shippers'  organization  in  the 
country.  I think  that  can  be  no  l>etter  demonstmted  tlian  was  done  yesterday,  when 
it  developed  as  to  one  particular  clause  we  had  three  interpretations,  neither  of  which 
was  the  official  one.  5loreover.  neither  my  organization  nor  any  shipper’s  organiza- 
tion with  which  I am  in  contact  has  had  an  opportunity  to  see  an  official  copy  of  the 
out-turned  document  from  the  Brussels  conference,  nor  have  we  been  successful  in 
obtaininga  French  copy.  My  ex])erience  convinces  me  itshould  benodifficult  matter 
to  get  an  interpretation  or  translation  of  the  Fnuich  document,  so  tltat  we  might  know 
just  what  these  words  contemplate. 

Mr.  Edmonds.  Of  course  you  have  not  seen  any  official  copy  but  you  have  seen 
a copy  that  is  fairly  authentic  so  far  as  most  of  us  are  concerned. 

Mr.  IlEfNEMANN.  I asstime  that  to  bo  true;  yes  sir. 

Mr  Edmonds.  1 sent  copies  out  myself. 

Mr.  Beand.  How  long  since  this  conference  adjourned? 

Mr.  Heinemann.  Al;out  four  months. 

Mr.  Bland.  And  thev  have  not  vet  made  a translation? 

* V 

Mr.  Heinemann.  So  far  as  I am  aware  and  from  the  testimony  of  Mr.  Beecher 
yesterday  I should  judge  that  to  be  the  case. 

Mr.  Edmond.s.  I would  like  to  say  the  findings  of  the  conference  anj  being  framed 
into  a treaty  which  I presume  will  be  submitted  to  the  State  Department;  but  they 
have  not  yet  received  t. 

Mr.  Bland.  Why  should  that  interfere  with  the  translation  of  these  rules? 

Mr.  Edmonds.  These  rules  have  been  translated.  They  have  l>een  translated  l»y 
the  Department  of  (^ommorce  and  they  have  l>een  translated  by  the  commissioners. 

Mr.  Bland.  J mean  an  authentic  official  translation  so  that  we  will  kno'v  what 
we  are  doing. 

Mr.  Edmonds.  Tlxere  has  not  )>een  anything  except  Mr.  Beechers  translation 
which,  as  he  was  one  of  the  commissioners,  1 would  say  was  a fairly  authentic  docu- 
ment. 

Mr.  Bland.  Mr.  Beecher  could  not  agree  with  two  or  three  others  yesterday  It 

seemed  to  me  thev  were  at  \'ariance  as  to  what  the  translation  was. 

* 

.Mr.  Edmonds.  As  a matter  of  fact  1 think  it  is  onlv  a verbal  dit’fer(mce  of  constru- 
mg  the  translation  One  man  considers  it  one  way  and  another  a different  wav  l)Ut 
both  mean  the  same  thing. 

Mr.  IlAroHT,  There  is  onlv  one  clause  that  has  t>een  debated. 

Mr.  Bland.  We  would  like  to  .see  an  autluuitic  translation,  or  I would,  before  wo 
pass  on  it. 

Mr.  Edmonds.  Of  course  you  understand  we  are  not  going  to  pass  thi.s  legislation 
at  this  session  anyway. 

Mr.  Bi.AND.  I do  not  tliink  so;  that  is  why  I wondered  why  \ ou  were  going  on  with 
the  he.arings. 

Mr.  Edmonds.  We  are  trying  to  get  the  differences  smoothed  out  and  find  out  what 
their  troubles  are,  because  the  probalxilities  are  this  will  not  (‘ome  to  us  again  until  it 
goes  over  to  the  Senate  in  the  form  of  a treaty. 

Mr.  Bland.  Then  I can  see  no  objection  to  Mr.  Silver’s  having  time  to  file  that 
brief  of  the  transportation  committee  of  his  organization. 

Air.  Edmonds.  I do  not  think  there  is  any  objection  at  all,  if  ho  files  it  within  a 
reasonable  time,  of  course;  because  we  want  to  have  the  hearings  i)rinted  before 
i'ongress  adjourns. 

Mr.  Bland.  I understood  he  would  have  it  in  within  a reasonable  time.  That  is 
all  I have. 
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Mr.  Heinemann.  Our  objections,  Mr.  (lhairman  and  members  of  the  committee, 
are  not  directed  to  the  fact  that  you  seek  uniformity  in  the  conditions  affecting  ocean 
transportation.  That  would  be  the  last  thing  we  would  think  of.  We  recognize  there 
are  advantages  in  having  uniformity  in  the  conditions  applicable  to  ocean  bills  of 
lading:  but  we  also  recognize  the  fact  if  those  conditions  in  substance  are  to  be  not 
uniform  but  little  advantage  will  result  to  American  trade. 

The  shipper  has  not  been  consulted  in  making  the  rules.  He  was  not  consulted  at 
the  London  conference  at  which  they  were  first  considered:  the  American  shipper 
had  no  representation  at  The  Hague  and  he  had  no  representation  at  the  last  London 
conference.  I think  that  is  best  evidenced  by  the  fact  and  I will  read  a sentence  from 
the  minutes  of  the  London  meeting,  Judge  Hough  speaking.  He  said  that  from 
America  he  and  his  colleague  came  prepared  to  express  what  he  thought  was  the 
almost  unanimous  ojhnion  of  the  legal  ixrofession  and  to  a very  considerable  extent 
the  shipping  interests  and  ship-operating  industries  in  America,  and  he  hoped  they 
might  contribute  something  to  the  succoks  of  the  conference.  I think  that  illustrates 
the  fact  that  the  American  shippers  were  not  re])rescnted  Ixy  men  familiar  with  our 
problems. 

Mr.  Edmonds.  Did  not  one  of  the  gentlemen,  yesterday,  testify  the  shipowners 
had  no  show,  either? 

Mr.  Heinemann.  I do  not  n*call  that  statement  was  made. 

Mr.  Edmonds,  1 know  they  did  not  consult  us,  and  I think  this  was  all  done  ^vith- 
out  the  consultation  of  anybody.  I suppose  the  insurance  men  are  to  blame. 

Mr.  Heinemann.  No;  we  do  not  attribute  it  to  the  insurance  men,  Mr.  Edmonds, 
The  shipjxer’s  interest  in  this  proceeding,  of  course,  has  been  belittled,  and  I might 
say  even  a well-known  representative  of  my  own  organization  was  accused  of  dis- 
honesty in  fighting  Mr.  Haight  on  this  proposition.  Moreover,  we  have  been  accused 
of  ignorance  in  our  inability  to  understand  the  interpretation  of  certain  of  these 
clauses.  Notwithstanding  all  of  these  allegations,  the  shipper  is  really  the  man  who 
supports  the  Chamber  of  Commerce  of  the  United  States  and  the  International 
Cliamber  of  Commerce,  and  my  organization  is  a member  of  both  organizations,  and 
I might  vsay  here,  now,  so  far  as  those  two  organizations  are  concerned,  they  are  not 
speaking  for  the  Institute  of  American  Meat  Packers,  and  we  have  notified  them 
in  writing  to  that  effect:  so  that  their  representative's  testimony  must  be  accepted 
with  that  reservation. 

Now,  we  are  the  men  who  must  em])loy  and  mxist  pay  the  attorneys  who  favor 
these  rules:  we  are  the  men  who  make  the  Ixanker’s  business  poa'^ible,  and  the  gentle- 
man who  said  yesterday  that  the  banker  cared  not  a whit  what  conditions  were  in 
the  bills  of  lading  s])oke  the  truth;  Ixecause  the  shipper,  the  man  who  clears  his  papers 
through  the  bank,  is  the  man  who  must  fight  the  battle  with  the  steamship  line:  he 
is  the  man  who  must  negotiate  and  get  the  best  conditions  he  can  out  of  them.  We 
are  the  men  who  pay  the  freight  to  the  steamship  lines  and  who  sign  the  contracts 
with  the  lines.  We  are  the  men  who  employ  forwarding  agents  who  are  strong  for 
these  rules.  We  are  the  men  who  employ  the  underwiters  and  ])ay  them  their 
fees,  and  we  are  the  men  who  do  the  pioneering  abroad  in  order  to  develoj)  the  busi- 
ness and  pay  out  good  money  to  land  business.  And  yet  we  have  not  had  a single 
word  to  say'about  the  drafting  of  these  rules.  They  were  brought  to  us  in  written 
form  and  we  were  told  we  had  to  accejxt  them  without  the  dotting  of  an  i or  tlu*  cross- 
ing of  a t. 

The  same  thing  was  done  in  England,  but  the  English  shippers  are  organized. 
The  American  shippers  have  not  been  able  to  organize,  but  the  English  shippers 
are  organized  and  thev  i)ractically  forced  the  steamship  lines  to  confer  with  them, 
and  as  a result  of  that  conference  they  were  able  to  secure  certain  modifications 
acceptable  to  them. 

Getting  down  to  the  historic  recital  of  the  hisotry  of  tliese  rules,  you  first  had  the 
draft  of  an  international  code,  drafted  by  the  International  Law  Association  in  Loiulon 
in  Mav,  1921,  at  which  no  American  shipper  was  rejxresented. 

The'Hague  rules  was  the  next  form  in  which  the  rules  appeared,  drafted  at  the  Hague 
in  September,  1921. 

The  third  form  was  the  rules  for  the  carriage  of  goods  by  sea,  which  was  the  docu- 
ment resulting  from  the  conference  between  the  English  shippers  and  shipowners 
that  was  framed  and  tliat  was  iinally  agreed  uixon  as  a model  for  legislation  in  the  Fnited 
Kingdom. 

The  fourth  form  was  the  Hague  rules,  1922,  adopted  at  the  London  conference  in 
October  of  last  year,  at  which  American  representatives  were  present,  but  not  repre- 
sentatives of  the  American  shippers. 

The  fifth  form  was  the  draft  of  international  convention  for  the  unification  of  certain 
rules  relating  to  bills  of  lading,  as  passed  by  the  diplomatic  international  conference 


RELATING  TO  THE  CARRIAGE  oF  GOODS  BY  SEA. 


u Brussels  in  October,  1922.  Again,  the  American  sliippers  were  without  repre- 
' entation. 

Mr.  Edmoxds.  The  suggestions  of  the  Englisli  shippers  were  embodied  in  the  1922 
Brussels  Rules,  were  they  not? 

Mr.  IIeine.\i.\nx.  The  London  conference  embodied  certain  of  those  suggestions 
aid  turned  down  others,  and  the  Brussels  Conference  accepted  some  of  the  recom- 
uendations  of  the  London  Conference,  turned  do  vn  others  and  added  some  others: 
I 0 that  it  could  not  be  said  the  English  Rules  for  the  Carriage  of  Goods  by  Sea  were 
..dopted  in  toto. 

Mr.  Edmonds.  But  the  .shippers  in  England  are  .satisfied  now? 

Mr.  Heinemann.  I believe  they  are  substantially  satisfied. 

The  sixth  form  is  the  Carriage  of  Goods  by  Sea  Act,  which  is  under  consideration 
'lere  in  the  form  of  H.  R.  14166. 

Now  that  shows  you  that  in  the  five  conferences  preceding  tliis  the  American  ship- 
lers,  as  shippers,  were  not  represented.  It  is  tuie  we  had  representatives  of  the 
American  Government  abroad,  but  I do  not  believe  Judge  Beecher  of  Judge  Hough 
vould  profess  to  be  familiar  wdth  the  actual  problems  of  .shipping.  My  organization 
I ought  to  get  the  State  Department  to  appoint  as  c ne  of  the  delegates  to  the  Brussels 
' onference  some  man  from  the  shippers'  side  of  this  game  and  a man  who  might  bo 
familiar  with  it.  We  suggested,  in  fact,  that  in  as  much  as  the  Interstate  Commerce 
' 'ommission  recognizes  the  National  Industrial  Traffic  League  as  tlie  logical  body 
: epresenting  the  shippers  of  the  country,  that  the  State  Department  might  ask  the 
National  Industrial  Traffic  League  to  designate  a lepresentative.  As  an  alternative, 

• ve  suggested  that  they  ask  the  Interstate  t’ommerf  e Commission  to  select  and  recom- 
;iiend  a representative  of  the  shippers.  Our  recommendations  were  turned  down. 

. tnd  I say  that  not  in  criticism  of  the  State  Department,  because  I am  sure  they  had 
i , sincere  desire  to  do  the  best  thing  possible  for  America  at  that  conference.  I merely 
: ecite  the  fact  to  show  that  we  recognize  the  inability  of  the  men  selected  to  under- 
f tand  our  intricate  problems  in  the  discussions  tliat  were  bound  to  ensue  at  that 
I lonference. 

Mr.  Edmonds.  I am  very  sorry  you  did  not  have  a representative,  I was  trying 
: uyself  to  get  one  of  the  shippers  selected  to  attend  that  conference. 

Mr.  Heinemann.  I appreciate  that.  And  I can  assure  you  had  we  had  one,  and 
i a fact  I repeatedly  said,  at  the  repeated  conferences  among  ourselves,  that  so  far  as 
< ur  industry  was  concerned  we  would  accept  any  modification  of  the  Hague  rules 
1 hat  was  drafted  by  representatives  of  the  National  Industrial  Traffic  League  who  are 
« Xpert  traffic  men  and  know  whereof  they  speak. 

Taking  up  these  rules  one  by  one,  in  section  1 (c),  page,  2,  I am  not  sure  but  under 
j strict  interpretation  of  that  clause,  if  the  shipper  contracts  for  goods  to  be  carried 
1 »elow  deck  and  the  ship  accepts  them  only  for  carriage  on  deck  and  issues  a bill  of 
lading  accordingly,  that  the  man  will  be  without  remedy.  It  will  probably  be 
I rgued  that  is  a wrong  interpretation,  but  I believe  it  is  susceptible  of  that  interpreta- 
1 ion,  nevertheless. 

Rule  1 (e)  is  the  first  rule  in  which  we  find  what  we  1>elieve  to  be  really  a funda- 
1 aental  wrong.  Only  a small  percentage  of  our  export  traffic  originates  at  the  American 
f eaboard,  but  under  this  rule  no  protection  will  be  afforded  until  the  goods  are  actually 
: oaded.  The  old  rules,  the  original  rules,  as  I recall,  indicated  that  the  rules  applied 
Irom  the  time  that  they  attached  to  the  shipment.  They  have  gone  even  further 
i broad,  especially  at  this  time,  and  require  them  to  be  loaded.  I think  the  sug- 
jestion  made  yesterday  that  the  Harter  Act  should  lie  incorporated  at  both  ends  of 
1 his  transaction  was  an  admirable  one,  and  I do  not  believe  it  would  in  any  way, 
fhape,  or  manner  conflict  with  the  agreement  entered  into  at  Brussels.  It  is  abso- 
1 utely  impossible  for  the  inland  shipjx^rs  and,  for  that  matter,  for  those  located  at 
leaboard,  to  operate  under  any  rule  that  will  lea^e  them  without  protection  before 
1 he  goods  go  aboard  and  after  the  goods  are  discharged  overside.  Moreover,  if  you 
1 re  going  to  leave  that  hiatus  in  there,  you  are  going  to  find  the  ship  imjjosing  rules 
■ hat  will  be  intolerable  and  rules  that  can  not  be  accepted  so  far  as  the  shippt'rs  are 
I oncerned.  Now,  if  that  section  can  be  modilied  to  incorporate  the  provisions  of  the 
larter  Act,  to  protect  us  to  that  extent,  we  will  waive  our  objections  to  that. 

Section  2,  page  2:  It  may  be  interesting  to  note  that  whereas  the  English  shippers 
] ad  obtained  from  their  ocean  carriers  an  amendment  to  these  rules  so  they  ap2)lied 
1 rom  the  receipt  to  the  unloading  and  delivery  of  th'^  ]>roperty,  the  Bru.s.sels  conference 
{ nd  this  bill  proposes  to  limit  the  rules  to  include  only  the  loading  and  discharge 
] >eriods.  That  is  one  of  the  points  where  the  English  had  one  of  their  rights  taken 
{ way  from  them. 

Section  3 (a),  1,  2,  and  3;  Under  section  1 his  liability  to  exercise  due  diligence  to 
1 lake  the  ship  seaworthy,  etc.,  is  limited  to  the  pejiod  before  and  at  the  beginning  of 
1 he  voyage.  The  ship  owner  is  apparently  exempt  from  using  any  further  diligence 
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on  his  part  after  the  voyage  is  started.  The  ])rojx)nents  of  the  rules  claim  that  this 
obligation  is  renewed  at  each  stage  of  the  journey,  but  the  rules  do  not  say  so. 

The  Harter  Act  requires  the  ehii^owner  to  make  said  vessel  seaworthy  and  tapai»le 
of  ))erforming  her  intended  voyage.  The  Canadian  act  has  no  such  lirnitalion  of  time, 
and  it  requires  the  shipowner  to  use  due  diligence  not  only  to  inake  the  ship  seawortlyv 
and  the  holds  tit  and  safe  but  also  to  keep  them  so.  The  obligation  to  keej>  the  ship 
seaworthy  is  omitted  from  the  rules.  It  is  ini])ortant  that  this  duty  be  broad  enough 
to  cover  the  entire  period  of  the  voyage. 

In  section  (b),  here  again  the  Brussels  conference  and  tliLs  Idll  eliminates  provision 
for  the  carrier  to  unload  and  deliver,  which  was  another  one  of  the  English  concessions. 

Section  (c):  By  reason  of  the  rules  applying  only  after  the  goods  are  on  board,  this 
would  mean  that  the  bill  of  lading  need  not  l»e  issued  until  then.  Ordinarily  and 
under  our  custom  a carrier  should  issue  a bill  of  lading  when  the  go(fd.s  are  delivered 
to  it.  This  may  be  on  the  wharf,  lighter,  in  a car,  or  in  other  numerous  ways.  This 
rule  will,  of  course,  be  a s})lendid  thing  for  the  forwarding  agents  and  every  inland 
shi])per  will  need  to  employ  a seaboard  representative  to  olitain  his  ladings  after  the 
goods  go  aboard  if  these  rules  are  literally  enforced. 

Mr.  Edmonds.  ‘'After  receiving  the  goods  into  his  charge  the  carrier  or  the  mplor 
or  agent  of  the  carrier  shall  on  demand  of  the  shi]>per  issue  to  the  shipper  a bill  of 
lading  * * I should  say  under  that,  when  he  got  the  goods  in  his  charge  he 

would  isstie  a l>ill  of  lading  just  the  same  as  he  does  to-day. 

Mr.  Heinemann'.  If  he  does,  that  will  be  line.  If  you  can  ]>ut  that  interj^retation 
in  here,  that  will  cure  that  defect;  hut  the  rules  here  only  ai>ply  from  the  time  the 
goods  are  loaded  until  they  are  discharged. 

Mr.  Edmonds.  Tliat  is  true;  hut  after  he  receives  the  goods  into  his  charge,  of  course 
there  Avould  be  that  indehniteness  if  this  bill  only  covers  it,  but  the  Harter  Act  Avould 
cover  that. 

^Ir.  Heinemann.  There  again,  if  you  will  put  that  interpretation  in  here,  you  will 
cover  that  objection. 

Mr.  Edmonds.  It  seems  to  he  the  consensus  of  opinion  of  Mr.  Haight  and  every- 
body else  that  the  Harter  Act  does  cover  from  the  time  they  are  received  into  his 
charge  and  u]>  to  the  time  they  are  loaded  on  lioard  the  ship,  and,  after  they  are  dis- 
charged from  the  shi]>,  until  they  are  delivered. 

Mr.  Heinemann.  You  will  lin'd,  just  as  we  have  found  on  ]>revious  occasions,  that 
these  proponents  give  you  a very  liberal  interpretation  of  these  rules;  hut  when  it 
comes  to  ]iutting  tliase  interpretations  into  the  statute,  they  balk;  they  say  there  is  no 
necessitv  for  that. 

Mr.  Edmonds.  I do  not  believe  anybody  would  balk  about  putting  that  in  the 


statute. 

Mr.  Heinemann.  All  right;  if  you  will  put  that  into  the  statute  we  will  withdraw 
our  objection  to  that, 

Mr,  Edmonds.  I do  not  know  how  it  can  be  put  in  with  the  jirobabilily  of  a report 
by  the  State  I)e]iartment  to  the  Senate  of  a treaty — I do  not  know  how  you  can  ]>ut  it 
in  the  treaty,  but  1 believe  you  can  do  it  by  adtling  an  additional  section  or  two. 

Mr.  Heinemann,  I believe  it  can  be  covered  by  a proviso. 

Mr.  Haight.  As  a matter  of  fact,  the  rules  themselves  provide  for  the  receipt-for- 
shipment  bill  of  lading  to  be  issued  when  the  (‘arrier  receives  the  goods  for  loading 
and  for  a ‘‘shipped”  bill  of  lading  when  the  goods  are  on  board.  Both  of  those  things 
are  in  the  rules  now. 

Mr,  Edmonds.  I think  it  would  lie  just  as  well,  if  there  is  any  question,  to  put  in 
a proviso  and  know  where  we  stand,  because  that  would  cover  Mr.  Laws  objection 
and  vour  objection. 

Mr.  Campbell.  And  then  England  does  the  same  thing  and  Germany  does  the 
same  thing,  and  away  goes  your  uniformity. 

Mr.  Plummer,  What  guaranty  have  you  that  they  woiiT  do  it  anyway  .^ 

Mr.  Campbell.  If  you  do  it,  you  destroy  your  uniformity. 

Mr.  Edmonds,  No;  reservations  have  l)een  put  in  treaties  before.  What  we  do 
on  shore  is  our  business,  or  what  we  re(iuire  to  be  done  on  shore  is  our  business,  and 
I can  not  see  how  the  uniformity  will  be  spoiled  because,  as  a general  thing,  the  un- 


ship uniformity  will  be  maintained, 

Mr.  Heinemann.  That  is  true.  Xow,  coming  to  section  ic),  1,  2,  and  3,  on  page  3: 
These  are  inconsistent  with  the  general  application  of  the  rules.  Bearing  in  niind 
that  the  rules  apply  only  after  loading,  it  is  difficult  to  understand  how  the  shipper 
can  furnish  marks,  num'ber,  weight,  etc.,  until  he  knows  what  has  been  accepted. 
We  are  all  familiar  with  the  fact  that  quite  frecpiently  we  may  have  at  the  sealioard 
a great  deal  more  freight  than  the  carrier  will  accept  and  now  we  can  not  very  well 
give  him  all  of  this  information  concerning  the  freight  while  it  is  on  the  deck  of  the 
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1 ghter,  or  elsewhere,  because  we  do  not  know  whut  he  is  going  to  accept,  ftor  do  we 
1 now  what  he  is  going  to  reject.  Moreover,  the  proviso  gives  the  carrier  an  excuse 
t ) refuse  to  execute  ladings  unless  surrounded  by  all  sorts  of  clauses  designed  to  pre- 
lect him,  as  w’as  explained  by  one  of  the  witnesses  here.  Since  the  lading  is  issued 
i fter  the  goods  have  gone  aboard,  after  the  carrier  has  examined  them  as  to  condition, 
I larks,  etc..  w’O  see  no  good  reason  why  the  shipper  should  be  required  to  stand  back 
( f that  information  w'hich  the  carrier  has  already  derived. 

Section  .‘S  (d ),  page  4:  Here  you  provide  that  such  a bill  of  lading  shall  be  prima  facie 
< vidence  of  the  receipt  by  the  carrier  of  the  goods  as  essentially  described  in  accord- 
i nee  with  paragraph  C,  1,  2,  and  3 of  this  section.  The  Harter  Act  re(juires  the  issu- 
i nee  of  a bill  of  lading  describing  the  property  and  this  docunlent  is  prima  fa(ie 
( vidence  of  the  receipt  of  the  propertv.  This  need  not  w^ait  until  the  ]>roperty  goes 
aboard  as  these  rules  contemplate.  The  Canadian  ac*t  contains  a similar  prov^ision 
1 ith  the  further  provision  that  the  shipjier  furnish  the  nec’essary  means  for  identifica- 
lion. 

This  clause  will  give  the  carrier  a legitimate  reason  for  inserting  all  sorts  of  clausc^s 
i uch  as  will  cast  a doubt  upon  the  accuracy  of  marks  and  description.  This  will  lead 
1 3 endless  trouble  and  confusion  in  trving  to  reconc  ile  disputes,  and  secure  reimburse- 
1 lent  for  losses. 

Mr.  Edmonds.  There  again  with  your  Harter  Vet  in  operation  that  will  all  be 
( liviated. 

Mr.  Hkinemann.  Yes,  sir;  with  your  llartc'r  A<  t in  operation  you  will  cure  that 
( bjection. 

Section  3 (e),  jiage  4:  I hav'e  mentioned  in  my  previous  discussion  here  and  will 
1 ere  reiterate  that  1 c an  see  no  good  reason  why  a carrier  should  be  indemnified  against 
i laccuracies  as  to  whu'h  he  could  obtain  accnirate  information.  The  description  of 
tae  contents  of  the  packages  is  the  only  thing  u}'On  wiiich  he  must  rely  upon  the 
Slipper's  statement.  That  is  the  only  thing  on  which  he  is  justified  in  asking  any 
iidemnity.  The  number  of  pieces  can  and  should  be  and  are  tallied  by  his  own 
1 len.  So,  too,  is  the  quantity  known  to  him  at  loading  lime.  The  weight  may  be 
1 ?adily  ascertained,  hence  should  not  be  involved. 

Uncier  the  rules,  in  the  case  of  goods  in  bulk  or  a whole  cargo  of  timber,  the  c*arrier 
i ^ not  responsible  for  the  number  of  pieces  or  vvenght  as  given  in  the  bill  of  lading,  or 
f )r  the  description,  unless  the  holder  of  the  bill  of  la  ling  proves  the  number,  cjuantity, 
i nd  w’eight  which  w'ere  actually  delivered  to  the  sldpowner,  nevertheless  he  receives 
£ n indemnity  from  the  shipper  against  all  loss,  damage,  or  expense  arising  or  resulting 
f 'om  inaccuracies  in  such  particulars. 

The  incorporation  of  The  Hague  rules  in  the  bill  of  lading  may  open  the  door  to  the 
1 er[)etration  of  fraud  by  the  shipper  of  a whole  cargo  of  timber  or  of  goods  in  bulk, 
a i the  holder  of  such  bill  of  lading  lias  no  guarantee  wiratev'er  that  tlie  goods  as  de- 
8 bribed  therein  have  been  shipped  and  can  hav^e  no  recourse  against  the  shi])ovvner, 

V hilst  the  shipowner  is  also  protected  against  any  inaccuracies  in  the  bill  of  lading 
1 y the  indemnity  giv^en  him  under  the  rules. 

Mr.  Beechek.  Where  is  that  prov'Lsion  about  whole  cargoes  and  timber?  You  are 
r iferring  to  what  page  of  the  l)ill? 

Mr.  Heinemann.  Probably  that  w^as  incorporated  in  the  original. 

Mr.  Beecher.  It  is  suggested  to  me  you  are  discussing  the  rules  before  they  w'ere 
a nended  and  not  the  rules  that  are  in  this  hill. 

Mr.  Heinemann.  That  last  sentence  there  does  rcier  to  the  closing  sentence  in  rule 
4 of  Article  III,  which  was  eliminated  at  Brussels. 

Mr.  Beecher.  We  hav”e  made  some  iniprov'enienis,  then? 

Mr.  Heinemann.  To  that  extent  I should  say  that  w'as  an  imj)rovement. 

Rule  3 (f).  I am  unable  to  agree  with  the  proponents'  interpretation  of  this  rule, 
aid  while  it  is  true  that  the  Harter  Act  is  silent  on  the  matter  of  the  ])resentation  of 
c aims,  there  is,  in  my  estimation,  no  reason  why  it  should  longer  remain  silent. 
4 he  Interstate  ('oinmerce  Commission,  the  United  tales  Shipi)ing  Board,  and  Ameri- 
cin  sliippers  in  conference  agreed  some  months  ago  uj>on  a clause  so  apparently 
s ttisfactory  to  the  steamship  owmers,  the  shippers,  and  tlie  regulative  bodies  that 
s ibseqiient  to  that  time  the  Shipping  Board  promulgated  forms  of  bills  of  lading 

V Inch  contained  a claim  clause  substantially  shndar  to  the  one  agreed  upon,  but 
ci  iffering  slightly.  So  far  as  my  peoj)le  are  concerned,  we  are  w'illing  to  accept  either 
o those  clauses  and  believ'e  either  of  them  to  be  much  more  practical  of  operation 
t lan  this  section  (f).  With  your  permission,  I w'ill  read  the  one  wdiich  is  contained  in 
t le  Shipping  Board  clause. 

Mr.  Edmonds.  This  is  the  one  that  all  tliree  iiderests  agreed  on — tlie  insurance 
I'  9ople,  the  shipowners,  and  you  folks? 
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Mr.  Heinemann.  The  one  1 am  about  to  read  is  substantially  tlie  same.  As  I say, 
tlic  Shipjiing  Board  made  some  slight  nuxlitications,  but  to  all  intents  and  ]>urposes 
it  is  the  same  as  the  one  wm  agreed  upon. 

Mr.  Edmonds.  That  seems  to  bo  a remarkable  document;  you  had  bettor  put  it  in. 
It  is  the  first  time  I have  ever  hoard  of  all  three  of  you  agreeing  on  anything. 

Mr.  Heinemann.  Strange  to  say,  at  the  hearings  before  the  Interstate  Commerce 
Commission  w'e  w'ere  able  to  agree  wdth  the  steamship  i)eople,  with  the  insurance 
people,  and  wdth  the  shi]>pers  in  a great  many  instances,  and  at  the  conclusion  of 
those  liearings  there  wore  very  few  of  those  conditions  that  still  remained  in  <lispute  . 

Mr.  Edmonds.  Things  have  grown  better  than  I thought.  Doctor  Cone  s treat- 
ment must  be  w'orking  on  ev'ory  day  things  are  growdng  better,  and  better,  and 
bettor  [I.aughter] 

Mr.  Heinemann.  I wdsh  that  were  true.  I w'ould  like  to  give  this  document  one 
of  those  treatments.  [Laughter.]  This  claii.se  reads; 

" Notice  of  loss,  tlamage,  or  delay  must  be  given  in  w'riring  to  the  carrier  receiving 
the  goods  for  transportation  between  Port  A and  Port  R within  30  days  after  the  re- 
moval of  the  goods  from  the  cu.^tody  of  such  carrier,  or  in  case  of  failure  to  make  delivery, 
within  3(1  davs  after  the  goods  should  have  been  deliv'ered,  provided,  that  if  such  loss  or 
damage  is  apparent  at  the  time  of  the  removal  of  the  goods  from  the  custody  of  the 
-carrier,  the  notice  of  loss,  damage,  or  delay  must  he  given  before  the  goods  are  so 
removed,  in  w'hich  case  notation  of  the  loss  or  damage  made  on  the  receipt  giA’eii  to 
the  carrier  for  the  goods  shall  constitute  the  notice  herein  required.  Written  claim 
must  l>e  tiled  wdth  such  carrier  wdthin  nine  months  after  giving  the  aforesaid  wTitten 
notice.  Uidess  such  notice  is  given  an  I claim  liled  as  above  j^rovide  1.  the  carrier 
shall  not  lx‘  liable.  No  suit  to  recover  for  such  loss,  damage,  or  delay  shall  be  main- 
tained unle.ss  instituted  within  one  year  after  the  giving  of  the  w'ritten  notice  of  loss, 
damage,  or  delay  above  provided  for.'’ 

There  is  a substantial  difference,  and  it  is  very  substantial,  from  the  view’point 
of  a practical  shipper;  Goods  wdiich  arrive  and  are  unloaded  on  the  dock  in  a damaged 
condition,  wiicre  that  condition  which  is  clearly  visible  to  both  the  carrier  and  the 
shipper,  should  not  re:piire  the  shipper  or  the  consignee  to  give  a written  notice  of 
his  intention  to  tile  a claim.  It  must  be  e\dde!it  to  every  man  of  sound  mind  that 
the  shipper  or  (‘onsignee  imi*-*t  file  a claim  in  that  case,  and  the  rule  just  read  provides 
that  if  vou  receipt  for  those  boxes  as  broken  open  or  recoopered,  that  that  shall  con- 
stitute the  written  notice  ro  iuired:  w'hereas.  under  the  proposed  rule,  not  onlv  wx>uld 
you  be  required  to  sign  your  receipt  in  tliat  form,  as  is  usually  customary,  but  you 
must  give  formal  wTitten  notice  of  claim,  that  is,  notice  of  loss  and  damage.  More- 
over. vou  are  limited  in  your  clause  here  to  bring  your  suit  within  one  year  after 
delivery  of  the  good.s  on  the  date  w'hen  the  goods  should  have  been  delivered,  lhat 
might  or  might  not  be  the  same  time  limit  that  is  proposed  in  this  clause  which  the 
Shipping  Board  has  adopted.  One  year,  at  best,  is  a sh(?rt  time  for  filing  claims  on 
export  t rathe.  It  is  no  unusual  thiiig  for  you  to  fail  to  get  ymir  papers  and  docu- 
numis  neci^ssarv  to  support  a claim  for  months  after  the  goods  may  have  been  delivered. 
That  is  (vspecially  true  where  your  goods  are  sold  with  the  shipper  assuming  the  risk. 
Of  course,  if  the  claim  is  pn^sented  at  the  other  side,  those  people  have  all  the  in- 
formation n(K*essary  and  can  pro.sent  the  claim  properlv. 

Mr.  Edmonds.  he\  me  ask  you  a (piestioii  here,  and  Mr.  Beecher  and  Mr.  Haight, 

1 want  you  to  listen  to  thi.'^.  Of  course,  this  liill  will  not  pass  at  this  session.  The 
possibilities  are  the  tn^aty  will  be  sent  up  to  the  Senate  to  be  acted  on  and  then  it 
will  be  necessary  to  put  through  legislation.  Xow,  my  understanding  is  tluit  this 
is  the  minimum  of  supervision;  that  if  anyone  desires  to  put  auvthiug  better  in  their 
laws  they  can  do  so;  they  do  ah.^olutely' have  to  conform  to  this  as  being  the  real 
thing— that  it  has  got  to  lie  just  this  way  all  the  time— but  my  understanding  is  that, 
if  you  have  anything  hotter,  if  you  can  agree  upon  anything  which  is  InUter,  it  can  be 
pvit  into  effect.  Xow'.  I do  not  know'  whether  my'understanding  is  correct  there 

or  not.  . . „ . 

Suppos  ‘ we  did  pass  the  treaty  and  that  we  do  ]>ass  a law  to  put  this  into  eliect,  in 
that  law'  -and  on^  of  the  reasons  for  this  hearing  is  to  get  the  consensus  of  opinion  as 
to  what  ought  to  he  done  in  the  way  of  improvement  in  the  law  that  may  come  into  the 
next  se.ssion  of  Gongress  to  ]iut  that  treaty  into  elfect — if  this  pro])osition  you  have  is 
a better  proposition  than  what  they  have  in  here,  from  my  understanding  of  the 
matter  I do  not  see  anv  reason  why  w'o  should  not  put  it  in.  Is  that  your  understand- 
ing. Mr.  Beecher,  that  w'e  can  improve,  but  not  take  aw'ay  from? 

Mr.  Beecher.  Xo,  Mr.  Edmonds.  When  you  say  improve,  is  that  from  your  point 
of  view.  th<^  point  of  view'  of  the  shipowmer  or  of  the  shipin^r?  I say  that  if  you  adopt 
This  treaty,  you  can  not  make  the  rules  more  favorable  to  the  shipowner;  neither  can 
you  make  them  more  favorable  to  the  shipper;  you  can  not  alter  them  at  all.  Under 
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' rules  theriiselvos,  the  carrier  can  issue  a hill  of  lading  as  much  more  favorable  to 
' shipper  as  he  s^CvS  tit  to  do;  n ‘ver  less  favorable  than  the  rules  provide.  But  you 
1 not,  if  you  enter  into  a treaty  carrying  out  these  rules,  legislate  so  as  to  require 
of  the  shipowners  to  issue  a bill  of  lading  more  favorable  to  the  shipper  than  })ro- 
ied  in  the  rules. 

Mr.  Edmonds.  Not  mon^  favorable.  You  mean  the  shipowner  can  not  issue  a bill 
lading  more  favorable? 

Mr.  Bkechp:u.  No:  you  can  not  compel  him  to  do  that  by  law. 

Mr.  Edmonds.  You  can  not  compel  him  to  do  tlmt? 

Mr.  Beecher.  If  you  adopt  the  rules,  under  the  i reaty  this  is  what  the  shij)owner 
d the  shipi>er  are  to  be  entitled  to  as  a matter  of  rixht.  * 

Mr.  F'jDmonds.  That,  of  course,  would  not  interfere  with  anything  we  [uit  in  the 
y that  carries  out  the  Harter  Act? 

Mr.  Beecher.  Not  at  all. 

Mr.  Edmonds.  I just  wanted  to  get  that  straight  in  my  mind,  because  1 was  not  sun* 
lat  the  situation  was  in  regard  to  changes  to  be  made. 

Mr.  Beecher.  Mr.  Haight,  is  that  correct? 

Mr.  ILuGHr.  \es.  It  is  also  true,  in  the  case  of  this  particular  clause,  you  will  be 
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i wait  until  the  three  hundred  and  sixty-fourth  day  before  they  say  a word  and  th(*u 
.rt.  ?klr.  Heiuemann's  suggestion  is  that  we  ask  tlee  rest  of  the  M'orld  to  accejit  the 
^S':*nt  Shipping  Board  form  and  the  Interstate  < ommerce  Commission's  form,  and 
it  means  if  you  do  not  give  your  notice  within  a given  number  of  days  you  have  no 
ht  of  action  at  all;  if  you  have  not  hied  a formal  claim  within  six  months,  you  have 
right  of  action  at  all.  The  shii)per  abroad  has  been  lighting  tooth  and  nail  for 
irs  to  get  a more  liberal  claims  clause.  Mr.  Heiuemann  is  suggesting  now  to  cut 
wn  that  liberality.  The  rest  of  the  shippers  of  tlie  world  will  never  stand  for  it, 
d I do  not  know  why  he  wants  it. 

Mr.  Beecher.  You  can  add  that,  from  my  obseivation,  the  shippers  of  America 
uld  never  stand  for  cutting  down  the  privileges  given  them  under  these  rules. 

Mr.  Heinemann.  You  do  not  believe  anybody  would  but  the  packers? 

Mr.  Beecher.  I want  to  have  an  opportunity  to  ask  Mr.  Heiuemann  mIiv  he  pre- 
s to  have  his  rights  cut  off  entirely  if  he  has  failed  to  give  notice  before  the  goods 
ve  the  dock,  rather  than  merely  to  have  a prima  facie  case  created  in  favor  of  the 
Tier,  which  he  would  be  able  to  rebut  at  any  time  if  he  brought  suit  within  a year? 
Mr.  Heinemann.  In  the  first  place,  the  idea  entertained  by  you  gentlemen,  in  so 
as  the  practical  application  of  that  rule  is  concerned,  is  absolutely  wrong.  1 know 
practice,  and  you  would  know  from  practice  too,  if  you  had  encountered  the  things 
have  encountered,  that  claim  agents  do  not  d(-  things  that  way,  and  you  will 
(1  out,  when  you  try  to  present  your  claim  after  the  expiration  of  the  three-day 
lit,  that  you  will  be  told  to  go  and  bring  suit.  And  that  is  exactly  what  you  will 
to  do;  you  will  have  to  transfer  your  claiims  fiom  the  claim  agent  to  the  court 
law' — that  is,  so  far  as  your  application  is  concerm  d. 

The  clause  which  1 road  \vas  concurred  in  by  tin  American  shippers;  it  was  con- 
i*red  in  by  the  American  steamship  linos,  w'hich  were  represented  at  the  Interstate 
uimerce  Coinniission  conference.  It  is  a thing  w'hich  is  practical  of  operation,  and 
Joes  not  cut  down,  so  far  as  our  limitation  is  concerned,  w'hen  it  comes  dowTi  to 
j practical  operation  of  that  rule.  That  is  why  wi  are  wdlling  to  accept  it;  w'e  w'ill 
;e  our  chances.  It  does  not  limit  you  to  your  ciaiin  notice,  that  must  be  givt'ii 
lore  the  goods  are  removed,  in  any  sense  of  the  word. 

vlr.  Beecher.  Idider  that,  if  you  fail  to  give  notice  of  apparent  damage  liefore 
) goods  leave  the  dock,  you  are  forever  barred  from  any  riglit  of  action,  are  you  not? 
dr.  Heinemann.  Your  rule  savs  that  notice  of  loss  or  damage  or  delav  must  be 
en  in  waling  to  the  vessel's  agent  w'ithin  30  days  after  the  removal  of  the  goods 
111  the  custody  of  the  vessel, 
dr.  Beecher.  Go  on. 

dr.  Heinemann.  Or,  in  case  of  failure  to  make  delivery,  tlnui  w'ithin  30  days  after 
» goods  should  have  been  deliv(*red. 


dr.  Beecher.  Go  on. 

dr.  Heinemann.  Provided,  that  notice  of  ai)pareut  loss  or  damage  must  l>e  given 
be  ore  the  goods  are  removed  from  the  custody  of  the  vessel,  and  proper  notation 
mi  de  on  receipt  given  to  the  carrier  for  the  goods  siiall  constitute  the  notice  herein 
rei  [uired. 

dr.  Beecher.  If  that  notice  is  not  given  (and  I may  say  that  is  equally  a notice  of 
ch  im  within  the  rules  here  under  consideration),  il  that  notation  is  not  made,  you 
arc  forever  barred  from  any  recovery  against  the  earlier,  are  you  not? 
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Mr.  Heinemann.  I can  not  see  how’  you  can  interpret  it  that  way,  because  that 
proviso  refers  to  apparent,  visible  loss  or  damage. 

Mr.  Beecher.  Quite  true.  Now%  in  the  case  of  apparent  loss  or  damage,  if  you 
do  not  give  notice  of  claim  while  the  goods  are  on  the  dock,  before  removal  of  the 
goods  from  the  dock,  of  apparent  loss  or  damage,  you  are  forever  barred  from  any 
recovery  against  the  carrier. 

Mr.  Heinemann.  If  a man  is  that  dumb,  he  ought  to  be  barred.  If  the  loss  or 
damage  is  apparent  to  his  ovra  eyes  and  yet,  notwithstanding  that,  he  walks  away 
and  does  not  protect  himself,  I say  he  ought  to  be  barred. 

Mr.  Beecher.  The  shippers  generally  and  certainly  of  all  the  nations  abroad 
were  unwilling  to  have  Mr.  Dumb  shipper  deprived  of  the  right  of  recovery  under 
those  circumstances  and  they  required,  even  though  he  w'ere  dumb  and  failed  to  do 
what  you  say  he  ought  to  have  done,  that  he  should  not  be  forever  barred  as  you  say 
you  are  now,  under  the  Emergency  Fleet  (corporation’s  bill  of  lading  to  which  you 
have  referred,  but  merely  that  he  should  have  a prima  facie  case  created  against  him 
in  favor  of  the  carrier  which  he  will  be  able  to  rebut  at  any  time,  and  that  more  liberal 
rule  was  the  rule  adopted  in  these  Hague  rules. 

Mr.  Heinemann.  Your  idea  of  liberality  does  not  quite  coincide  wdth  ^ne. 
Continuing  the  discussion  of  the  specilic  clauses.  No.  3 (g);  For  the  iirst  time,  if 
this  clause  is  adopted,  American  law'  will  give  recognition  to  shipped  bills  of  lading. 
Our  whole  export  and  domestic  trade  has  been  founded  on  received-for-shipment 
ladings  and  our  courts  and  the  Congress  have  alw'ays  heretofore  recognized  the  Aineri- 
can  form  as  a good  legal  document.  The  approval  of  this  section  w'ould  leave  American 
exporters,  and  especially  those  located  away  from  the  seaV^oard,  utterly  helpless 
and  would  take  away  our  la.st  argument  against  the  foreign  demand  for  the  use  of 

^‘shipped”  forms.  _ ^ ^ 

Since  the  decision  of  Mr.  Justice  McCardie  in  the  Diamond  Alkali  Export  Corpora- 
tion casein  wdiich  it  was  held  that  American  ‘Yeceived-for-shipmeiit”  lulls  of  lading 
were  not  technically  bills  of  lading  such  as  required  iinder  C.  I.  F.  rontract,  there 
has  been  a gro\^ng  iemand  from  foreign  buyers  for  ‘‘shipped  ’’  bills  of  lading.  Num- 
erous trade  organizations  probably  will  now'  insist  upon  “shi])ped”  bills  of  lading 
such  as  w'ere  described  by  that  decision.  This  means  that  w'ith^  the  ado}>tion  of  tliese 
rules  every  exporter  will  have  to  prepare  to  employ  forwarding  agents  to  procure 
these  documents.  They  ran  not  be  issued  until  after  the  goods  are  loaded,  lienee 
interminable  delays  in  clearing  sliipments  will  be  experienced. 

By  recognizing  iwo  distinct  forms  of  documents,  the  rules  have  further  complicated 
the  whole  export  situation.  Just  why  the  lawyers  injected  this  rule  into  such  a code 
is  difficult  to  understand.  Neitlier  form  alters  the  carrier’s  liability  the  .slightest. 
It  is  purely  a merchandizing  and  banking  problem.  Neither  is  it  clear  why  tlie  rules 
recognized  “received  for  shipment”  bills  of  lading  which  necessarily  refer  to  the 
time  before  delivery  to  the  sliip’s  tackle.  By  going  thus  far  afield  they  invite  a 
demand  that  they  assume  full  liability  from  the  time  of  issuance  of  the  “received 

for  shipment ” hill  of  lading.  , , 

Of  course,  this  contains  a proviso  that  the  received-lor-shipment  hill  of  lading 
may  be  carried  through  a certain  form  of  procedure  and  certain  notations  placeil  thereon 
and,  when  so  noted,  same  shall,  for  the  purposes  of  this  ]>aragraph,  he  deemed  to 
constittite  a “shipped”  bill  of  lading.  But  you  can  imagine  how  inconvenient 
that  is  going  to  be  where  the  shipper  is  located  far  inland  to  have  his  stuff  come  to 
the  seaboard  before  he  can  get  a “shipped”  bill  of  lading  and  we  want  to  haie  the 

transaction  concluded,  so  far  as  we  are  concerned.  , , 

Mr.  Edmonds.  You  use,  for  banking  purposes,  the  received-for-shipment  bill  of 

lading? 

Mr.  Heinkmann.  Yes,  sir.  . . 

Mr  Edmonds.  And,  under  this,  it  would  require  you  first  to  get  a reccived-tor- 

shipment  bill  of  lading  and  then  exchange  it  for  a “shipped  ” bill  of  lading? 

Mr.  Heinemann.  .Not  exactly  exchange  it.  , , , • 

Mr.  Beecher.  Pardon  me,  Mr.  Heinemann,  but  you  do  not  have  to  do  anything 

whatever. 

Mr.  Heinemann.  Let  me  answer,  plea.«e. 

Mr.  Beecher.  You  have  the  option,  if  you  want  a “shipped  bill  of  lading,  of 

exchanging  it.  , , . , ■ ■ , ■ i 

Mr.  Edmonds.  I was  just  wondering  if  the  shippers  on  the  inside  of  tlie  country 

would  not  feel  they  would  like  to  have  the  option  of  exchanging  it  for  a “.shipped” 
bill  of  lading;  because  a great  deal  of  complaint  has  been  made  about  the  shiixiwner 
receiving  the  goods  and  then  allowing  them  to  lie  on  the  pier  over  one  or  tivo  or  three 
ships.  If  you  got  a “shipped”  bill  of  lading,  you  would  not  have  that, 
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Ay.  IIeiN'KMANn.  Now  that  Mr.  Heechor  has  ansvveivd  iht*  (|Uestion.  I will  n-ad 
whit  your  bill  says: 

i * * * option  of  the  (‘arrier  such  ducument  oi‘  title  may  be  noted  at 

th(  port  of  shipment  bv'  the  carrier,  master,  or  agent  with  tlie  name  or  names  of  tlie 
shiu  or  ships  upon  which  the  goods  have  been  shipj)cd  and  the  date  or  dates  of  ship- 
nu  [it,  and  when  so  noted  the  same  shall,  for  the  ])Urpose  of  this  paragi'aj)h,  be  deemed 
to  ‘onstitute  a 'shipped'  bill  of  lading.” 

j f that  gives  him  an  o])tion.  I fail  to  see  it.  We  an  making  our  sales  abroad  and  in 
oil]  contracts  of  sale  we  legalize  the  use  of  the  receiv-ed-for-shipment  bills  of  lading. 
siK  h as  we  have  alwavs  used  in  this  countrv.  Some  of  our  foreign  buyers  an^  insistent 
up  >n  the  use  of  the  ‘‘shijiped"  bills  of  lading,  a thing  which  we  want  to  avoid  if  it 
is  1 1 all  possible. 


] Ir.  Bland.  Have  vou  a reference  to  that  case  that  you  cited  a while  ago? 

Mr.  Heinemann.  Yes.  sir. 

' Ir.  Bland.  Where  can  it  l>e  found? 

Mr.  Heinemann.  That  is  VIII,  Lloyds  List  Law  Reports,  282.  Now,  coming  to 
section  3 (h),  page  4—- 

] Ir.  Beecher.  Mr.  ( hairman,  I have  not  l>eeu  here  and  I do  not  know  just  how  you 
arc  proceeding,  but  if  the  witnesses  are  going  ahead  without  interru])tion  I won't 
int  errupt  and  apparently  the  witness  does  not  like  it. 

'^'he  Chairman.  We  want  to  get  the  information. 

Mr.  Edmonds.  I think  it  is  just  as  well  to  take  up  these  things  as  we  go  along, 
l>e(  ause  if  you  do  that  it  keeps  the  record  consecutive. 

Hr.  Beecher.  That  is  the  idea  1 was  proceeding  on.  I want  to  call  attention  to 
am  ther  misapprehension  of  the  intent  of  (g)  to  Mr.  Ilcinemann.  He  suggests  that  tlie 
cairier  has  the  option  of  compelling  the  shi|)per  to  re<‘eive  a ‘‘sliipjxHl”  bill  of  lading 
in  place  of  a received-for-shipmeiit  lading.  Now  that,  I think,  is  due  to  reading 
sin  ply  three  lines  without  reading  the  context.  This  is  what  this  paragraph  meanvS, 
as  understand  it — that  tlie  shipjier,  after  tlie  goods  have  been  shipjx^d,  if  he  want*s 
it,  "an  demand  a '‘shipped"  bill  of  lading  and  the  currier  lias  got  to  give  it  to  him. 
Til  s is  something  in  favor  of  the  shipper.  If  he  doc>  not  want  it,  he  does  not  get  it : 
bu  if  he  demands  it,  the  carrier  must  give  him  the  shipped  bill  of  lading. 

Mow,  it  goes  on  to  consider  a situation  where  the  shipjier  has  previously  taken  a 
rec  3ived-for-shipmeut  bill  of  lading  and  then  it  says  liow  the  shijiper  is  to  proceed 
if  1 e is  then  to  get  his  “shipped”  bill  of  lading;  that  ‘lie  shall  surrender  the  same  as 
against  the  issue  of  the  ‘shipped’  bill  of  lading,”  and  then  we  come  along  to  what 
Mr  Heinemann  read:  “But  at  the  option  of  the  carrier  such  document  of  title  may  he 
not  3d  at  the  port  of  shipment  by  tlie  carrier,  master,  (>r  agent  with  the  name  or  names 
of  I lie  ship  or  ships  upon  which  the  goods  have  been  shipped  and  the  date  or  dates  of 
shi  )inent,  and  when  so  noted  the  same  shall,  for  the  purpose  of  this  paragiajih,  be 
dee  med  to  constitute  a ‘shipped’  bill  of  lading.  ’’ 

/ 11  that  means  is  that  the  shipper,  having  presented  the  received-for-shipment  bill 
of  1 iding  from  the  carrier,  demands  a “shipped  ” bill  (»f  lading  in  exchange  for  it  ami, 
ins  ead  of  getting  a brand-new  bill  of  lading,  the  cairier,  if  he  sees  tit,  may  simply 
sta  up  upon  the  received-for-shipment  bill  of  lading  the  name  of  the  ship,  etc.,  and  it 
sha  1 then  be  a “shipped”  bill  of  lading.  That  is  the  only  option  on  the  part  of  the 
car  ier — that  he  does  not  have  to  issue  a lirand-new  d(*cument,  but  can  do  this  stamp- 
ing if  he  likes.  But  the  option  as  to  whether  or  not  tlu  shipper  sliall  have  a '‘shipi>ed” 
bill  of  lading  or  a received-for-shipment  bill  of  lading  is  solely  that  of  the  shipper. 
Tin  t whole  clause  is  for  the  benefit  and  good  of  the  shipper. 

I does  not  create  received-for-shipment  bills  of  lading  and  “shipped  ” 1 dlls  of  lading 
as  t ley  exist  to-day:  this  does  not  recognize  the  creation  of  a new  status,  of  a new  bill 
of  1 iding.  It  is  the  lulls  of  lading  which  have  existed  for  all  time  ami  all  this  dues 
is  1 1 see  to  it  that  any  shipper  who  wants  the  benefit  of  the  one  form  or  the  other  can 
ha^e  it  and,  while  I s\Tnpathize  vdih  some  of  the  criticisms  of  these  rules,  surely  the 
shi  iper  does  not  suffer  by  a clause  inserted  solely  for  his  benefit,  to  insure  that  he  can 
haAe  either  form  of  bill  of  lading  which  he  finds  best  in  the  conduct  of  his  l>usiness. 

^ r.  Heinemann.  There, again,  my  inability  to  understand  the  English  word  “shall  *’ 
causes  my  misinterj>retation,  because  the  rule  clearly  provides  that  the  bill  of  lailing 
issi  ed,  if  the  shipper  so  demands,  shall  be  a “shipjied*’  lull  of  lading 

^ r.  Beecher.  If  the  shipiier  so  demands? 

V r.  Heinemann  (continuing).  And  there  is  no  authority  in  there  for  the  carrier  to 
issue  any  other  bill  of  lading  except  the  “shipped”  bill  of  lading. 

^ V.  Cary.  My  name  is  Graddy  Cary.  I am  appearing  here  for  the  Southeastern 
Livestock  Association.  I have  to  attend  another  hearing  and  want  to  say  we  woiihl  like 
to  a lo))t  Mr.  Heinemanu's  ol»jections  as  the  objection‘s  of  the  Southeastern  Livestock 
Ass  iciation,  which  has  about  9,500  members. 
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Mr.  Heinemann.  Section  3 (h  i>age  5:  On  the  first  reading  of  that  clause,  it  would 
seem  to  ]>recliule  any  ])ossible  loojihole  through  which  the  carrier  could  escajie  or 
lessen  his  liability;  Init  by  an  examination  of  the  bill  in  toto  we  find  that  the  shi]»- 
owner  is  required — 

First,  to  make  the  ship  seaworthy:  but  he  may  exempt  himself  froin  kee]>ing  it  iso: 

^>econd,  he  is  required  to  make  the  holds,  etc.,  safe,  l>iit  there  is  no  binding  provision 
to  })revent  him  from  <lefining  a limit  for  such  conditions; 

Third,  to  issue  a bill  of  lading,  exco]>t  when  he  may  siLspicion  something  is  wrong: 
and, 

Fourth,  he  is  required  to  issue  “shipped  " bilks  of  lading,  wliich  entails  no  athlitional 
ol  (ligations. 

So,  quite  obviously,  this  clause  really  means  nothing  when  it  is  compared  with  the 
rest  of  the  bill. 

Mr.  Beecher.  May  I ask  one  ([uestion?  Do  you  attach  any  importance  to  the 
exclusion  of  the  lienefit-of-insurance  clause? 

Mr.  Heinemann.  So  far  as  we  are  concerned,  there  is  no  great  amount  of  importance. 
I can  see  where  that  would  probably  be  of  considerable  benefit  to  the  underwriters. 

Mr.  Beecher.  But  on  the  points  you  are  marking,  you  do  not  suggest  this  is  any 
less  favoral)le  to  the  sliipper  than  the  Harter  Act,  do  you? 

Mr.  Heinemann.  Probably  no  less,  nor  no  more  favorable. 

Mr,  Bee('heu.  Exactly. 

Mr.  Heinemann.  It  seems  to  be  a lot  of  useless  verbiage.  Let  me  state  right  here, 
now,  I am  confident  both  Judge  Beecher  and  Judge  Hough  have  given  this  thing 
earnest  thought  and  did  their  utmost  properly  to  serve  the  American  people  wdiile 
they  were  over  there:  but  I do  not  think  they  had  a proper  conception  of  the  problems 
confronting  us. 

Mr.  Edmonds.  It  was  probably  like  the  League  of  Nations;  they  had  seven  votes 
to  their  one.  [Laughter.] 

Mr.  Heinem.wn.  Section  S,  page  6:  There  is  some  difference  of  opinion  in  various 
countries  as  to  the  extent  to  wliich  an  ocean  carrier  should  be  held  liaVJe  for  the 
unseaworthiness  of  a vessel.  The  Harter  Act  requires  the*  owner  to  exercise  due  dili- 
gence to  make  the  vessel  in  all  respects  seaworthy.  The  Canadian  act  requires  the 
carrier  to  make  and  keep  the  ship  seaworthy.  The  Australian  act  provides  that  in 
every  bill  of  lading  there  shall  be  an  implied  warranty  of  seaworthiness  at  the  beginning 
of  the  voyage. 

The  essential  difference  between  merely  exercising  due  diligence  and  the  absolute 
warranty  of  seaworthiness  under  the  Australian  law  is  that  the  “due  diligence”  limi- 
tation makes  allowance  for  defects  which  could  not  have  been  easily  discovered  by 
merely  exercising  ordinary  care  while  the  “absolute  warranty”  provision  makes  no 
such  allowance.  There  is  no  esvsential  difference  between  ocean  and  inland  carriers 
in  this  respect,  and  we  believe  that  the  ocean  carrier  should  be  held  to  an  absolute 
warranty  as  to  the  seaworthiness  of  the  vessel.  So  far  as  my  particular  industry  is 
concerned,  we  urge  that  the  carrier  should  be  rec[uired  to  assume  the  burden  of  proof 
of  showing  that  the  holds,  refrigerating  chambers,  etc.,  were  in  proper  condition. 

I have  no  doubt  it  is  going  to  be  said  this  is  already  covered  in  section  4 (b),  17, 
but  we  would  feel  much  happier  if  it  were  set  out  literally. 

Mr.  Beec  her.  It  is  set  out  lilcually  in  lines  12  lo  15,  page  <i.  That  is  the  ]>rovision 
whicli  c asts  u|>on  tlie  carrier  ilie  burden  of  proving  seaworthiness  and  due  diligence 
to  make  the  sliip  seaworthy. 

Mr,  Heinemann.  Tliat  is  true  of  seaworthiness,  but  I refenvd  liere  to  the  condi- 
tions of  the  holds  and  refrigerating  chambers. 

Mr.  Bkkc'HER.  That  is  ])art  of  it,  as  you  will  see  by  wliat  belore  in  section 

4 (a).  • 1* 

Mr.  Heinemann.  Tlien  there  should  be  no  objection  to  ]>u1ting  in  literally  a 

specific*  wording  to  that  effec't,  if  that  is  the  interjiretation. 

Mr.  Beecher.  I can  see  nothing  more  s])ecific  that  could  be  used  than  the  language 
in  lines  12  to  15;  but  may  I not  sugge^st  that  what  you  are  seeking  - your  criticism  is 
based  ui)on  a desire  to  take  away  from  the  carrier  or  to  modify  the  Harter  Act  with 
respect  to  the  duty  of  the  c*arrier  as  to  seaworthiness. 

Mr.  Heinemann.  If  that  is  essential,  we  want  it  modified  and  we  would  be  willing 

to  take  the  time  to  get  it  modified. 

Mr.  Beecher.  That  is  the  real  l>asis  for  your  criticism  here,  is  it  not,  tliat  you 
want  to  go  further  than  the  Harter  Act  has  gone  in  <*omi)elUng  the  .«hii)Owner  to  be 
liable  for  unseaworlliiness,  due  to  whatever  < ause  it  may  be? 

Mr.  Heinemann.  1 may  state  right  at  this  time  we  should  like  to  see  these  ]>ro- 
visions  go  further  than  the  Harter  Act  in  several  ways,  some  of  whicJi  I will  suggest 
as  I i>roceed,  and  tliat  being  one  of  them.  That  suggestion  right  there  is  probably 
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found  from  the  exy>erience  we  have  had  where  poine  of  our  stuff  Avas  in  the  cooled 
cl  amber  and  it  was  found  necessary  to  use  the  ]>ower  which  they  were  usin?  in  keep- 
ii  s this  chamber  cool  in  order  to  keep  the  ship  under  way,  and  it  afterwards  developed 
tl  e shi])  was  not  properly  equipped  when  she  left  port,  so  that  exjierience  was  not 
w lolly  disastrous  to  us.  It  merely  shows  you  Avhat  might  arise  under  conditions  of 
tl  at  kind. 

-\ow,  section  2 (b):  1 think  the  point  raised  by  Mr.  Laws  yesterda>- — he  ]>ointed 
out  these  exemptions  under  the  Harter  Act --are  all  founded  upon  the  assumption 
tl  at  the  carrier  shall  have  made  his  shiyi  seaworthy,  while  in  these  rules  no  such 
ai  tion  is  necessary,  so  far  as  these  particular  clauses  are  concerned.  I have  no  doubt 
tl  at  the  intent  of  the  framers  of  this  law  was  a i>ro}-er  one,  and  I believe  that  can  be 
C(  vered  by  a proper  wording. 

While  the  majority  of  exceptions  listed  quite  closely  corresyiond  to  those  contained 
it:  the  Canadian  act,  there  is  this  essential  different  e — I will  omit  that. 

\\Tiile  conceding  that  ocean  carriers  should  be  exempt  from  losses  attributable  to 
p -rils  of  the  sea,  the  time  has  come  when  the  American  viewpoint  as  to  carrier’s 
li  ibility  justifies  a stand  against  panting  unlimited  exemptions,  such  as  this  section 
Cl  ntempiates.  In  some  cases  this  will  require  an  amendment  of  the  Harter  Act  to 
cure  some  of  its  weak  spots  as  developed  by  our  courts.  We  believe,  however,  that 
b ‘fore  we  undertake  legislation  such  as  this  those  rhings  should  be  considered,  and 
w 3 might  as  well  make  one  clean-up  of  it  at  one  time  and  not  allow  it  to  drag  along. 
W e seriously  doubt  the  aduusabilitv  of  continuing  the  provision,  for  example  fand  I 
nc  ight  state  my  interpretation  of  the  Harter  Act  shows  it  to  be  included  in  that), 
w lereby  the  ocean  carrier  is  exempt  from  liability  for  any  act.  neglect,  or  default  of 
tl  e master,  mariner,  pilot,  or  servants.  These  peoyile  are  all  selected  and  employed 
b • the  can-ier.  and  the  shipper  has  no  voice  whatever  in  their  emplovment  or  instruc- 
ti  >ns.  Inland  carriers  have  long  been  held  liable  for  the  acts  of  their  employees,  and 
tl  ere  seems  no  good  reason  for  longer  exem])ting  I'cean  carriers.  If  they  select  an 
ii  competent  man  who  can  not  safely  handle  the  ship,  why  ask  the  shipper  to  assume 
tl  e losses  resulting  from  such  a selection?  In  the  ohien  days  when  a ship  cleared  from 
p irt  and  probably  would  not  be  heard  from  for  months  or  years  from  the  time  of  its  de- 
pi  .rtiire,  there  might  have  been  a good  reason  Avhy  the  .shipowner  should  be  cut  loose 
fr  )in  liabilities  of  this  kind;  but  it  is  inconceivable,  iinder  our  pre.sent-day  conditions, 
tl  at  that  condition  .should  exist.  To-day  the  owner  is  in  constant  touch  Avith  his 
si  ip.  He  knoAvs  at  all  times  just  AA'here  she  can  be  found,  and  he  can  be  kept  adA'ised 
ji  st  as  well  as  in  the  case  of  a railroad  train  Avhich  is  under  the  su])erA'ision  of  the 
tr  lin  dispatcher  from  the  time  it  lea\'es  its  terminal  until  it  arrives  at  destination. 

Coming  noAv  to  section  4 (b)  10,  page  7,  lines  8 and  9,  attention  is  called  to  the  fact 
tl  at  by  putting  in  that  exception  in  that  wording  it  Avould  be  a \'ery  easy  matter 
fc r the  ocean  carrier  to  take  advantage  of  that  clause,  becau.se  it  saA's  that  “.Strikes  or 
lo  'kouts  or  stoi)])age  or  restraints  of  labor  from  whatever  cause,  AA'hether  partial  or  gen- 
ei  il , ” exempts  him.  What  would  be  more  simple  than  for  the  ocean  carrier  to  have  a 
C£  bin-boy  strike?  There  is  no  limitation  Avhatever  placed  on  it.  It  says  a partial 
st  ike. 

Mr.  Edmond.s.  You  must  remember  that  this  covers  from  the  time  the  goods  go  on 
tl  e ship  until  the  goods  leaA'e  the  ship  and  anything  of  that  kind  AA'hile  on  the  open 
s£i,  of  course,  AA^ould  be  a mutiny. 

-Mr.  IIEINEM.A.XN.  Probably  so.  Then,  if  that  is  the  case,  there  should  be  no  neces- 
si  y for  reference  to  anything  Avhatsoe\'er. 

-Mr.  Edmonds.  Suppose  the  ship  gets  into  port  and  there  is  a longshoremens’  strike 
ai  d they  could  not  unload  the  goods;  you  would  not  Avant  to  make  the  ship  liable  in 
a mse  of  that  kind,  would  you? 

Mr.  Heinemann.  I think  that  might  be  cured  by  cutting  out  the  reference  to  this 
pi  rtial  strike.  It  is  possible  it  might  coA'er  truckmens’  strikes,  Avhich  every  one  has; 
01  for  that  matter,  the  captain  might  decide  to  correct  a cabin  boy  and  have  a cabin- 
b(  y lockout.  It  is  a ridiculous  situation,  in  fact;  but  it  is  a thing  that  might  be  en- 
ec  untered  at  anv  time. 

Mr.  Edmoxds.  I should  say  since  this  only  covers  from  the  time  they  are  loaded 
until  the  ^oods  are  unloaded,  that  there  would  be  \ery  little  possibility  of  anything 
of  that  kind  occurring. 

Mr.  Heinemann.  Then,  if  they  want  to  limit  it  to  strikes  at  seaboard  that  is  another 
pi  oposition;  they  ought  to  specifically  word  it  in  that  manner. 

\Ir.  Edmonus.  I think  the  law  of  mutiny  would  cover  that  more  than  anything  else, 
ai  d it  could  not  be  for  more  than  a day  or  two  if  there  were*a  strike,  on  either  end  of 
th  p line,  where  there  would  be  apt  to  be  a strike  of  tbe  crew  or  trouble  with  the  crew, 
til  dt  would  be  involved  in  a case  like  this.  Out  at  sea,  it  could  not  be. 

Mr.  Heinemann.  If  they  will  put  the  proper  exceptions  in  there,  it  wdll  probably 
b(  reconciled. 
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Mr.  Price.  What  are  the  j)roi)er  exceptions? 

Mr.  Heinemann.  Just  as  Mr.  Edmonds  has  explained,  an  exception  to  the  effect 
that  this  strike  has  reference  to  a complete  stoppage  of  labor,  whereby  it  is  impossible 
for  them  to  perform  their  tasks. 

Mr.  Price.  Would  not  a strike  of  the  longshoremen  or  say  the  strike  of  the  lighter 
men  on  the  rh'ers  be  a jiartial  strike? 

Mr.  Heinemann.  That  Avould  all  depend  on  hoAV  thorough  that  strike  was;  it  might 
be  partial  or  it  might  be  complete. 

Mr.  Edmonds.  I would  imagine,  say  in  New  York  where  they  lighter  so  much  of  the 
merchandise,  that  a strike  of  the  dock  hands  while  the  longshoremen  would  not  be 
striking,  AAould  be  considered  as  a partial  strike,  and  I should  think  that  would  be 
covered  in  that  c-ase;  or,  say,  the  longshoremen  are  not  on  strike,  and  the  lightermen 
are  not  on  strike,  but  the  tugboat  men  are  on  strike,  which  Avould  hinder  them  and  not 
enable  them  to  remove  their  goods,  (’ertainly,  the  ship  owners  should  have  some 
jirotection  from  a thing  over  Avhich  they  have  no  control  Avhatever  and,  personally, 
1 do  not  know  of  any  business  contract  that  is  made  to-day  in  this  countrj'  that  does 
not  have  in  it  a .strike  clause,  and  you  don’t  either, 

Mr.  Heinemann.  We  are  not  objecting  particularly  to  that,  Mr.  Edmonds. 

Mr.  Ed.aionds.  I notice  in  your  letter  you  do  object  to  it;  that  is  one  of  the  three 
things  you  particularly  object  to. 

Mr.  IIeinemann.  (Jar  objection  goes  to  the  fact  that  a little  inconsequential  strike 
could  be  used  to  plead  exemption  from  a claim  to  which  that  strike  had  contributed 
nothing. 

Mr.  Beecher.  1 think  that  brings  out  just  the  point  I AA-as  going  to  call  attention  to. 
I think  Mr.  Ueiiiemanii  inadvertently  overlooks  this  proAusion  in  10  that  it  does  not 
relieve  the  carrier  from  his  full  obligation  to  carr\'  the  goods  and  perform  all  of  his 
duties  Avith  respect  to  them.  What  it  does  is  to  relieve  the  carrier  from  responsibility 
for  lo.s8  or  damage  arising  or  resulting  from  strikes  or  lockouts,  etc.  Noav,  if  that  strike 
or  lockout,  be  it  jiartial  or  general,  did  not  cause  the  loss  or  damage  as  in  the  case  he 
suggt'sts  of  the  lockout  of  the  cabin  boys  or  any  other  trifling  thing  Avhich  has,  in 
reality,  no  effect  upon  the  performance  of  the  obligation  by  the  ship,  of  course  the  ship 
has  no  defense  and  it  does  not  relieve  them  from  liability.  I think  his  misappre- 
hension is  due  to  the  long  distance  between  the  start  of  that  paragraph  (b),  on  page  6, 
and  this  particular  clause  over  on  page  7.  When  you  read  the  two  tc^ether,  1 do  not 
think  there  is  any  diflculty  at  all. 

Mr.  Heinemann.  Is  it  your  idea,  Judge  Beecher,  that  the  carrier  AA'ho  pleads  the 
strike  as  a defense  should  furnish  proof  that  that  was  the  cause  of  the  damage? 

Mr.  Beecher.  Of  course.  It  is  perfectly  obvious,  otherAvise,  that  he  does  not 
bring  himself  Avithin  the  exceiitioii.  1 am  sure,  as  I said  before,  I sympathize  with 
some  of  the  criticisms,  and  I do  not  think  these  rules  are  perfect  from  any  point  of 
view,  but  do  let  us  tr\'  to  get  aAvay  from  mere  misunderstandings  of  them. 

Mr.  Heinemann.  Have  you  sought  in  this  Avording  to  provide  for  that  effect— that 
the  burden  of  proof  should  be  on  the  carrier  in  that  case? 

Mr.  Beecher.  I am  at  a loss  to  understand  hoAv  language  could  more  clearly  make 
that  provision. 

Mr.  Edmond,s.  It  says,  in  clause  17  there,  the  burden  of  proof  shall  he  on  the  jicrson 
claiming  the  benetit.  1 do  not  kiioAV  Avhether  that  applies  only  to  section  17  or  to 
the  whole  thing. 

Mr.  Heinemann.  That  is  the  point— Avhether  it  applies  to  the  A\hole  thing  or  only 
to  clause  17. 

Mr.  Beecher.  That  only  applies  to  section  17;  but  don’t  you  see  it  i.«  only  when  he 
says  the  strike  or  lockout  did  cause  or  that  the  loss  or  damage  resulted  from  it— Avhen 
he  has  shown  that — that  he  has  the  benetit  of  that  exception? 

Mr.  Edmonds.  1 should  not  think  there  AA'ould  be  any  question  aliout  that.  Of 
course,  I am  not  an  attorney,  but  simply  the  fact  the  shiitowner  can  come  in  and  claim 
he  had  a cahiii-boys’  strike  on  board,  because  he  says  so  would  not  make  it  so.  1 knoAv 
when  I go  into  court,  I have  to  i)rove  every  Avord  1 say,  or  1 “bite  the  dust,’’  and  I do 
not  know  Avhy  a shipowner  could  go  in  and,  on  his  own  unproven  Avonl,  say  he  had  a 
strike  or  somkhing  or  other  that  iircA’onted  it.  I should  think  common  sense,  com- 
mon laAv,  and  common  judgment  Avould  at  least  require  him  to  produce  proof  that  he 
had  such  a strike.  He  is  the  man  avIio  is  asking  for  the  exemption  — it  is  not  the  other 
fellow. 

Mr.  Beecher.  1 do  not  belieA'e  ^Ir.  Heinemann  AA-ould  Avant  to  press  that  point 
upon  further  consideration. 

Mr.  Heinemann.  I am  pleased  to  get  your  interpretation  of  it.  Now,  if  you  can 
just  show  me  wherein  your  bill  has  that  proviso,  it  will  leave  me  in  a happy  frame 
of  mind. 
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Mr.  liEECHER.  Read  the  first  section. 

Mr.  Heixemann.  “Neither  tlie  carrier  nor  the  s!iip  shall  be  responsible  for  Ices  or 
0 amage  arising  or  resulting  from  * * * strikes  or  lockouts  or  stop|)age  or  restraint 
o‘  labor  from  whatever  cause,  whether  partial  or  general.” 

Mr,  Beecher.  Now,  does  not  the  carrier  have  to  show'  that  the  loss  or  damage  did 
r ‘Suit  from  strikes  or  lockouts? 

Mr.  Heixemann.  Not  necessarily. 

Mr.  Paul.  Mr.  Heineniann,  don’t  you  think  it  u a well-settled  ])roposilion  of  law 
t lat  any  man  pleading  exemption  in  the  performance  of  a duty,  because  of  the  exist- 
e ice  of  certain  facts  w hich  he  alleges,  must  prove  tlie  existence  of  those  facts  and  their 
r !sult? 

Mr.  IIeixemaxx,  I grant  you  that  is  true;  but  unfortunately  for  we  poor  folks  who 
n lerely  ])ay  the  freight,  it  is  not. 

Mr.  Beecher.  I believe  I can  explain  that,  and  T believe  you  will  see  it  when  I 
g ve  the  explanation.  You  are  confused  by  this  situation:  \\here  a carrier  proves 
t lat  the  damage  is  the  result  of  an  excepted  cause  under  an  ordinary  bill  of  lading,  he 
ii  -ust  prove  that  the  damage  is  the  result  of  that  (‘xce])ted  cause.  Then  under  the 

0 -dinary  bill  of  lading  he  does  not  have  to  go  ahead,  the  carrier,  and  prove  that  that 
eccepted  cause  was  not  the  result  of  his  negilgence.  That  is  what  we  have  been 
a tempting  to  shift  the  burden  of  in  clause  17,  and  as  ai>plicab1e  to  this  strike  clause 

1 is  quite  true  that  the  carrier,  having  undeilaken  to  carry  out  the  burden  resting 
u pon  him  of  showing  that  the  damage  was  the  result  of  the  strike,  he  does  not  have  to 
g ) ahead  and  sustain  the  burden  of  proving  he  w'as  not  responsible  for  the  strike.  I 
t link  you  are  correct  in  that  regard,  but  that  apparently  is  not  the  point  you  are  mak- 
i ig.  I think  if  the  shipper  then  wants  to  go  ahead  and  recover  from  the  carrier  on  the 
g'ound  that  the  carrier  himself  w'as  responsible  for  the  strike,  that  the  burden  then 
r *st-s  on  the  shipper.  Does  not  that  make  clear  what  you  have  in  mind? 

Mr.  IIeixemaxx.  In  practical  operation — of  course,  it  make  it  clear  in  your  talk 
h are,  but  I mean  in  practical  operation  of  this  bill  if  it  becomes  a law'  it  would  be  much 
fc  stter  if  all  these  exceptions  were  tied  up  wdth  a clause  similar  to  that  contained  in  17, 

V herein  it  states  that  the  burden  of  proof  w'ill  he  on  the  person  claiming  the  benefit  of 
t lis  exception,  etc. 

Now%  coming  to  section  4 (d),  page  8,  lines  5 to  8,  this  is  the  third  clause  of  the  rules 

V hich  we  consider  is  fundamentally  wrong,  De\dation  is  the  very  bane  of  the  shipper's 
e icistence  so  far  as  export  traffic  is  concerned,  and,  in  our  experience,  more  complaint 
i made  against  it  than  any  other  single  factor  of  o(  ean  carriage.  Domestic  shippers 
■V  ould  not  tolerate  the  existence  of  such  a rule  for  one  moment  applicable  to  inland 
c irriage.  While  we  are  walling  to  grant  to  an  ocean  carrier  the  pri\dlege  of  deviating 
t ) save  life  or  property  at  sea,  still  all  other  deviations  should  be  restricted.  So  far  as 
tie  deviations  authorized  by  the  contract  of  carriage  are  concerned,  these  must  be 
1 mited  to  the  deviations  specifically  agreed  upon  in  advance  by  the  shipper. 

Many  shippers  have,  within  recent  months,  had  shipments  loaded  upon  boats 

V hich  were  reported  to  be  for  direct  sailing,  only  to  find  them  going  from  port  to  port 
8 )liciting  business.  Cargo  loaded  at  New  York  has  l)een  hauled  as  far  as  south  Norfolk 
I efore  starting  its  trans-Atlantic  jonrney. 

The  shipper  is  entitled  to  know  w'hether  he  is  to  get  direct  service  or  inferior  tramp- 
1 ne  “pick-up”  service  before  the  goods  are  loaded.  This  has  been  implied  to  include 
o:ily  reasonable  deviation,  but  the  term  “rea-sonable”  is  a thing  that  is  very  elastic 
a ad  something  that  is  wholly  impossible  wdien  it  comes  to  pinning  them  dowm.  With- 
i 1 the  past  week  w'e  have  had  an  experience  wdiere  a shipment  was  accepted  by  a 
tout  sailing  from  an  American  port  upon  the  specific  understanding  in  the  booking 
c mtract  that  it  w'as  to  be  a direct  sailing  for  Marseille.  As  a matter  of  fact,  when 
t le  shipment  w'ent  aboard,  the  goods  of  other  shij  pers  were  loaded  for  ports  on  the 

[editerranean  and,  so  far  as  I know,  that  boat  never  has  returned  to  Marseille,  so 
t lat  W'e  have  no  idea  in  w'hat  condition  the  stuff  may  be  at  this  time.  That  is  an 
ev'ery-day  occurrence  in  our  industry;  thev  never  hesitate  to  promise  us  a direct 
s *rvice.  Frequently,  they  will  put  it  in  their  booking  contract,  but  that  contract 
r leans  naught  under  the  substitute  and  siibstituteti  conditions  in  the  bills  of  lading. 
I believe  it  is  really  jiossible  tliis  rule  might  be  p(  rfected  without  interference  with 
t le  Brussels  agreement,  if  you  could  put  a provision  in  liere  (1  W'on’t  attempt  tx> 
s iggest  the  wording,  but  something  to  this  effect)  that  the  term  reasonable  de\iation 
s mil  be  construed  to  mean  that  only  agreed  upon  by  tlie  shipper  at  tlie  time  the 
e pace  is  contracted  for — something  to  that  effect. 

Mr.  Price.  Suppose  there  is  a quarantine  in  the  ]>ort;  suppose  there  is  a quarantine 
0 the  port  declared  w^hile  the  ship  is  on  its  voyage? 

Mr.  Heixemanx.  He  is  exempted  by  the  quarantine  clause;  all  he  has  to  do  is  to 
s low'  that. 
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Mr.  Price.  A los.s  caused  by  qtiarantine  is  not  the  same  thing  at  all  as  a de\iation 
caused  by  a quarantine. 

Mr.  IIeixemaxx.  If  it  is  not,  then  we  had  better  go  back  and  con.sider  this  other 
claii.se,  and  1 thought  Judge  Beecher  explained  that  very  nicely. 

Mr.  Beecher.  Mr.  Ileinemaiiii,  have  you  any  concrete  suggestion  as  to  how  a 
deviation  clause,  better  protecting  the  interests  of  your  clients,  can  lie  phrased? 

Mr,  IIeixemaxx.  I would  not  attempt,  offhand,  to  suggest  the  wording  of  it;  but  if 
you  leave  that  stand  as  “reasonable  deviation,”  they  will  prove  that  anything  is  a 
reasonable  deviation. 

Beecher.  And  you  do  not  think  the  courts  can  be  relied  upon  to  protect  the 
shipper  against  an  unjlist  attempt  of  the  carrier  to  take  advantage  of  the  term  “rea- 
sonable "? 

Mr.  IIeixemann.  No;  I do  not.  In  the  first  ])lace,  we  do  not  want  tohave  logo  into 
court  on  ev(u*y  little  claim  that  arises.  There  ought  to  be  a way  of  having  a little  meet- 
ing  of  minds  and  an  understanding  between  the  shipper  and  the  carrier,  so  that  that 
W'oiild  be  uunecesj;ary,  and  if  W'e  ean  get  you  folks  w'ho  reju’eseiit  the  ocean  carriers  to 
hold  your  deviations  to  those  ti]K)ii  tvliieh  there  has  been  an  agreement,  there  won't 
be  any  trouble  along  tljat  line. 

Mr.  Beecher.  Of  course,  you  certainly  do  not  suggest  that  a carrier  should  be  liable 
if  he  ever  deviates  in  any  way  other  than  that  ex]>ressly  provided  for,  do  you?  You 
must  have  a jirovision  for  reasonable  deviations  W'hich  the  unforeseen  c(>ntingen<‘ies 
of  the  voyage  may  occasion. 

Mr.  Heixemanx.  We  have  stated  that  you  folks  are  entitled  to  a jirovision  for 
deviations  w'hich  will  permit  you  to  save  or  to  atteiii]>t  to  save  li^■e  or  property  at  sea, 

Mr.  Beecher.  But  you  think  no  other  contingency  arising  in  connection  with 
voyages  on  the  sea  iuhhIs  to  be  jR’ovided  for? 

Mr.  IIeixemaxx.  Sure,  you  have  to  have  that;  hut  the  things  we  object  to  are  things 
where  your  motives  are  purely  mercenary,  where  you  are  out  soliciting  business. 
Those  are  the  things  that  are  killing  us.  ' * 

Mr.  Beecher.  Do  you  not  think,  as  a matter  of  fact,  under  this  provision  “any 
nmsoiiahle  deviation,'’  tlius  suluuittimr  your  deviation  to  the  judgment  of  a fair  and 
ini])artial  tribunal,  that  the  most  ade<pite  jirotection  that  can  l>e  afforded  to  the  rights 
of  both  jiarties  is  afforded? 

Mr.  IIeixemaxx.  No,  sir;  1 am  sorry  I can  not  agree  with  you.  1 want  to  say, 
further,  that  in  this  i)articular  claiisi*,  Judge  Beecher,  just  as  I said  yesterday,  1 would 
like  to  get  an  expression  of  w hat  sort  of  difficulties  would  be  acceptable  for  deviation. 

I believe  some  rule  can  he  worked  out,  some  proviso,  so  that  the  term  “reasonalile  ” 
will  protect  us;  Init,  if  you  are  going  to  leave  it  that  way,  we  are  going  to  be  at  the 
mercy  of  these  lines  that  go  from  jiort  to  port,  regardless  of  the  contract  or  anything 
else. 

Mr.  Komoxos.  You  are  no  worse  off  and  no  l>etter  off  than  you  are  now. 

Mr.  Hkixem.\xx.  I say  we  are  just  where  we  are  to-day.  We  can  not  be  any  worse 
off. 

Mr.  Beecher.  You  referred  to  the  fact,  Mr.  Heineniann,  at  the  hearing  liefore  tlie 
Shipping  Board  in  Dccem])er  I asked  your  colleague,  Mr.  Herrick,  if  he  and  his 
associates  would  detail  any  form  of  clauses  which  they  thought  would  more  ade- 
(juately  protect  their  interests  and  let  the  delegates  to  the  conference  abroad  have 
them.  As  we  never  received  any  thing  of  the  sort,  I assume  you  never  have  lieeii 
able,  any  of  you,  to  suggest  a clause  which  would  more  adequately  ]»rotect  your 
interests. 

Mr.  Heine.maxx.  We  never  have  agreed  ui)on  a concrete  clause;  that  is  true,  Jinlge 
Beeclier. 

('omiug  m>w  to  section  I (e),  jiage  8:  By  reason  of  their  ability  to  conqiel  shippers 
to  accept  a low  valuation,  tlie  carriers  have  escaped  much  of  the  liability  inijicsed 
u]ion  tliem  by  our  Harter  Act.  Without  a limitation  clausix  the  carrier  would  be 
liable  for  the  full  actual  damage  done  on  the  full  value  of  goods  lost.  To  this  extent, 
this  is  not  a case  wliere  the  carrier  assumes  the  full  liability  w hich  the  law  inijioses; 
it  still  remains  a limitation  of  liability.  This  should  not  be  the  case  on  the  ocean, 
any  mon^  than  it  is  on  land,  as  I have  already  suggested. 

it  should  also  be  ])ointed  out  that  this  molliod  of  limiting  tlie  liability  to  a different 
unit  than  that  to  whicli  rates  are  applied  i.‘^  most  unusual.  Ocean  rates  are  not  ({uotod  \ 
“per  package,"  but  per  100  pounds,  jier  ton,  or  pia  cubic  foot.  Moreover,  jiackage  ^ 
sizes  and  values  have  no  recognized  relationshij).  A small  (‘ontainer  of  valuable 
cliernicals  miglit  be  worth  far  more  than  a boxed  automobile. 

When  steamship  lines  w'ere  o])])osing  an  increase  in  the  $100  valuation  one  of  their 
rejiresentatives  testified  before  a congressional  committee  that  from  80  to  00  ]icr  cent 


so 
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o all  New  York  oxports  was  handled  in  packages,  the  value  of  which  did  not  exceed 
* 00.  This  was  to  show  the  little  benefit  shippers  would  derive  from  the  i>roposed 
ii  .crease.  Aasuming  the  gentleman’s  statement  w.is  correct  ("and  I have  no  reason 
t'l  doubt  it),  based  on  the  proposition  there  would  be  given  the  increased  protection 
t lere  to  from  10  to  20  j)er  cent  of  the  shippers,  you  have  increased  this  to  £100,  sub- 
s antially  $500,  but  it  is  still  a limitation  and  it  affords  only  protection  to  a slightly 
g eater  degree  to  the  man  whose  package  may  be  worth  several  thousand  dollars  (it 
n ay  be  a Pierce-Arrow  automobile),  and  he  is  just  as  much  at  a handicap  there  as 
il  the  thing  stood  at  10  francs,  as  one  of  the  gratlemen  said  yesterday;  because  he  will 
liive  a margin  there  between  the  limited  liability  and  the  actual  value,  which  he 
V ill  have  to  protect  against  himself. 

Mr.  Edmonds.  Let  me  ask:  This  is  quite  an  advance,  though,  to  have  £100  instead 

0 $100? 

Mr.  Heinem.wn.  It  is  an  advance, 
j Mr.  Edmonds.  An  advantage,  too? 

(J  Mr.  Heinemann.  But,  as  I explained,  it  would  not  affect  more  than  from  10  to  20 
er  cent  of  vour  shippers. 

Mr.  Edmonds.  When  you  come  down  to  the  $100  limitation  it  only  affected  a small 
}.  ortion  of  your  shippers,  too? 

Mr.  Heinemann.  That  is  true. 

Mr.  Edmonds.  But  we  are  including  more  of  a protection  now? 

Mr.  Heinemann.  Yes,  sir. 

Mr.  Edmonds.  In  other  words,  that  Ls  (pute  an  improvement? 

Mr.  Heinemann.  This  is  one  of  the  few  things  you  will  find  in  here  to  commend 
t lese  rules. 

Mr.  Edmonds.  I think  that  is  right.  I want  to  tell  you  you  had  a great  deal  of 
d itiiculty  to  get  anvbodv  in  the  same  frame  of  mind  I had  to  get  $500  instead  of  $100. 

Mr.  Heinemann.  But  do  not  overlook  the  fact  a great  \vave  of  generosity  on  the 
] art  of  the  steamship  owners  gave  you  this,  but  it  does  not  give  you  £100  on  every 
c aim,  but  it  is  only  up  to  £100  that  you  can  collect 
Mr.  Edmonds.  Then  you  would  only  collect  a proportion  of  the  claim  of  a thousand 

r.  ollars? 

Mr.  Heinemann.  Right. 

Mr,  Edmonds,  Ah  I iinclorstand  this  }>ill  (I  havr  argued  all  this  out  l)efore,  but  I 
c nild  not  get  everybody  in  the  same  frame  of  mind  as  I have),  I think  it  is  like  general 
a verage,  but  a lot  of  people  do  not  agree  with  me  on  this  thing. 

Mr.  Campbell.  Was  there  not  some  evidence  at  the  Shipping  Board  hearing  showing 
t le  percentage  of  cargo  carried  of  a value  less  than  $100? 

Mr.  Heinemann.  I think  Mr.  Hemck  said  he  understood  .ludge  Beecher  to  say 
t lose  figures  are  approximately  correct.  Mr.  Bee<  her  made  a statement  during  the 
examination  that  a very  high  percentage  of  the  cargo  carried  trans-Atlantic  was  of  a 

1 ^ss  value  than  $100. 

Mr.  Campbell.  Now,  if  the  rates  are  made,  so  far  as  they  can  be  made,  scientifically, 
<:  II  the  basis  of  the  value  of  the  great  bulk  of  the  cargo  and  that  great  bulk  is  less  than 
$ iOO,  surely  there  ought  to  be  a limitation  of  $500,  so  that  the  man  who  is  shijiping  the 
1 'ierce-Arrow  automobile  would  be  required  to  pay  a higher  rate  of  freight,  if  he 
rr  eclared  the  higher  value  of  the  car.  If  he  wants  1o  ship  his  car  on  the  same  basis  of 
alue  as  one  who  is  shipping  a cheaper  jiroduct,  then  the  carrier  s liability  should  be 
/,  1 mited,  but  under  these  rules,  if  he  is  not  satisfied  with  that,  he  can  declare  his  higher 
alue  and  will  have  to  [lay  a freight  accordingly.  Is  there  anything  unfair  in  that? 
Mr.  Heinemann.  Yes;  I do  not  know  of  any  reason  why^ 

Mr.  Campbell.  You  think  the  Pierce-Arrow  Automobile  Co.  ought  to  shi])  its 
A aluable  car  just  as  cheaplv  as  vou  ship  hogs? 

Mr.  Heinem  ann.  If  you  are  going  to  put  it  on  a jiackage  basis,  of  course  he  is  jiaying 
I lore  freight  on  that  jiackage  than  we  are  on  dressed  hogs  a A'cry  material  amount 
I lore. 

Mr.  Campbeli..  You  think  the  value  of  the  jiackage  should  not  enter  into  rate 

i taking  at  all?  . , , • 

Mr.  Heinemann.  It  is  bound  to  enter  into  it  and  ought  to  enter  into  it  on  the  ba.sis 

c f the  value  of  the  risk. 

Mr.  Caaipbell.  Value  does  enter  into  it. 

Mr.  Heinemann.  In  the  first  place,  I do  not  believe  any  of  us  would  contend  ocean 

1 lies  are  in  any  wa\'  scientific.  . . 

Mr.  Campbell.  That  is  one  of  the  difficulties.  Why?  Because  competition  regu- 

1 ites  the  rates. 

Mr.  Heinemann.  What  competition? 
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Mr.  Campuell.  The  competition  produced  by  the  jiacking  comjiaiiies,  among 
others,  in  trying  to  get  one  line  to  bid  against  the  other  for  the  carriage  of  their  goods. 

That  is  business.  - • , 

Mr.  Heinemann.  1 thought  you  were  talking  about  competition  between  the 

c-arriers. 

Mr.  Campbell.  1 am  speaking  of  the  competition  between  the  carriers. 

Mr.  Heinemann.  The  trans-Atlantic  carriers? 

Mr.  Campbell.  Yes. 

Mr.  Heinem.ann.  We,  out  in  our  country,  have  been  unable  to  find  any  very  serious 
comjiet  it  ion  between  them,  so  far  as  rates  are  concerned. 

Mr.  (Campbell.  Then  you  ought  to  visit  New  \ork,  because  they  have  it  there 

to-dav.  , , , . r 

Mr.'  Heinem.ann.  1 would  like  to  attend  some  of  the  North  Atlantic  conferences 

thore. 

Mr.  Campbell.  You  are  at  perfect  liberty  to  do  so,  and  you  Avill  find  it  there  to-day. 
I can  not  see  why  you  think  the  more  valuable  package  should  be  carried  at  the  same 

rate  of  freight  as  the  less  A aluable.  n-  * 

Mr.  Heinemann.  In  the  instance  which  you  cited,  }our  Pierce- Arrow  car  aauII 
weigh  probably  several  thousand  pounds  and  the  amount  paid  wdll  be  matGnalB 
greater;  but  under  this  rule  the  fact  he  may  have  paid  ten  times  the  amount  we  P^d 
for  our  package  of  dressed  hogs  jmts  him  at  a dhsadvantage  over  me.  He  takes  the 
dressed  hog  value. 

Mr.  Edmonds.  Take  the  Pierce-Arrow  at  $(>,000 

Mr.  Heinemann.  We  have  £100. 

Mr.  I’^DMONDs.  And  say  you  have  0,000  pounds 

Mr.  Heinem.vnn.  That  is  $700. 

Mr.  Edmonds.  A difference  between  $6,000  and  $700. 

Mr.  Heinemann.  But  the  protection  is  in  just  the  reverse  ratio  to  the  package 
value  on  dressed  hogs  at  £100  or  $500  for  us.  The  poor  fellow  shipping  the  Pierce- 
Arrow,  although  he  jiays  10  timea  the  amount  of  freight  we  do.  gets  only  the  pro- 
tection of  1 unit. 

Mr.  EdmonDvS.  Unless  vou  pack  vour  meat  up  in  one  case  and  ship  it  as  one  jiackage, 

Mr.  Heinemann.  Exjxirt  meat, ‘so  far  as  the  stuff  jiacked  in  boxes  is  concerned, 
is  fairly  uniformly  shijiped  in  500-pound  boxes  now.  Incidentally,  1 would  like  to 
illustrate  there  by  showing  where  one  of  the  lines  jilying  between  New  Y ork  and  the 
West  Indies  jirovisioned  their  boats  regularly  and  ojienly,  and  without  attemjiting 
concealment,  from  our  meats.  We  put  in  a claim  and  they  would  jiay  us  $100,  yet 
these  500-j)ound  boxes  at  that  time  were  very  materially  greater  in  value  than  that 
We  would  put  in  a claim  and  they  would  say,  “Y'es,  we  found  it  necessary  to  use 
this  meat,  so  that  we  will  pay  you  the  $100.”  That,  of  course,  was  an  exceptional 
case,  jirobably,  but  it  just  shows  you  the  things  you  encounter  in  trying  to  do  busi- 
ness under  a unit  value  of  tliis  kind. 

Mr.  Beecher.  M'hat  jiercentage  of  all  shijmients  do  you  think  are  covered  by 
£100? 

Mr.  Heinemann.  Taking  Mr.  Lyon's  statement,  I believe  he  testified  that  it  was 
from  80  to  00  jier  cent.  So  far  as*  our  shijiments  are  concerned,  a valuation  of  $250 
M'hich  we  have  agreed  ujion  between  the  shippers,  the  carriers,  the  Interstate  Com- 
merce Commission,  and  you  gentlemen,  will  cover  the  meat  packers  fairly  well. 
Of  course,  that  would  not  be  true  as  to  some  of  the  other  shippers. 

Mr.  Beecher.  So  far  as  you  are  concerned,  then,  it  would  be  more  favorable  to 
you  if  the  limitation  were  $250  instead  of  £100,  would  it  not? 

Mr.  Heinemann.  1 would  not  put  it  that  way.  So  far  as  we  are  concerned,  we 
will  collect,  if  we  are  able  to  collect  anything,  only  the  value  of  our  package. 

Mr.  Beecher.  But  don’t  vou  recognize,  Mr.  Heinemann,  what  I believe  to  be 
apart  from  the  effect  of  co'mpetition,  etc.— theoretically,  at  least— the  j)erfectly 
clear  projiosition  that  the  shipper  of  the  smaller-valued  article,  where  there  is  a higli 
limit  or  no  limit  at  all,  is  compelled  to  bear  in  his  freight  rate  a part  of  the  insurance 
risk  of  the  more  highly  valued  article? 

Mr.  Heinemann.  If  your  rates  were  made  on  a scientific  basis,  that  would  be  true. 

Mr.  Beecher.  That  would  be  true? 

Mr.  Heinemann.  Yes. 

Mr.  Beecher.  So  that,  in  the  long  run,  because  even  with  the  scientific  methods 
in  existence  to-dav,  economic  conditions  sooner  or  later  are  boilnd  to  have  some 
effect— in  the  long*run,  I say,  the  existence  of  no  limitation  or  an  unduly  high  limita- 
tion will  operate  to  increase  unfairly  the  freight  rate  for  the  shipper  of  the  lower-valued 
article.  Is  tliat  not  true? 

Mr.  Heinemann.  No;  if  your  rates  are  made  on  a scientific  basis  it  would  not  be 
true,  but  I do  not  come  now  with  any  suggestion  of  how  they  ought  to  be  made.  That 
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con  litiou  would  be  no  different  from  the  conditions  as  they  exist  on  the  American 
rail  'oads,  and  they  have  no  such  limitation  as  this,  except  in  this  way:  The  flat  rate 
affords  the  shipper  full  protection:  then,  if  he  desired  to  obtain  a lower  rate  by  de- 
dal ing  or  agreeing,  say,  with  respect  to  valuation,  as  to  certain  commodities,  he  may 
obt  lin  a lower  rate. 

A r.  Beecher,  And  you  think  that  is  no  different  fiorn  this  proposition,  oxcejit  the 
one  runs  this  way  and  the  other  runs  that  [indicating]? 

A r.  Heinemanx.  Yes;  I say  it  is. 

A r.  Price.  Is  not  the  traffic  by  the  railroads  all  based  according  to  the  value  that 
pax  3 the  ordinary  rate? 

A r.  Heixemaxx.  I explained  there  that  in  the  onlinary  rate  making  on  the  rail- 
roa<  I,  your  flat  rate  first  covers  your  unlimited  value.  There  are  exceptions  as  to  cer- 
taii  commodities  xvhich  may  be  shipped  at  a released  or  declared  value,  an  agreed 
x'al  le — they  have  changed  that  so  often  that  I do  not  know  just  what  the  current  term 
is—  and  the  shipper  taking  adx'antage  of  that  may  be  accorded  a lower  rate. 

A r.  Price.  Or  higher  rates? 

A r.  Heixemaxx.  If  they  xx'ant  the  unlimited  x aluation,  they  xvill  have  to  pay  the 
hig  ler  rate,  of  course. 

a;  r.  Price,  No;  they  pay  a higher  rate  on  high  valuations. 

A r.  Heixemaxx.  Well,  you  are  just  putting  it  the  other  way. 

A r.  Price.  A"es;  that  is  the  same  thing  in  this  bill  here. 

A r.  Edmoxd.s.  I should  think  if  the  shipowners  were  to  get  ]>aid  the  .same  freight 
rat(  in  proportion  to  xvhat  the  railroads  get  jiaid,  they  xvould  ])rohahIy  be  jierfectly 
wil  ing  to  accept  all  liability.  [Laughter.] 

A r.  Heixemaxx.  So  far  as  we  are  concerned,  we  xvould  like  to  see  a little  readjust- 
mei  t of  their  ocaen  rates  along  lines  of  the  adjustment  that  has  occurred  in  the  railroad 
rati  3 in  recent  months. 

Tfie  next  section  xvill  be  No.  4 (1):  While  many  shippers  xvill  not  object  to  the  pro- 
pos  'd  rule,  it  is  only  fair  to  point  out  its  faults.  The  real  danger  is  that  innocent 
holi  .ers  of  the  bill  of  lading  may  be  unable  to  assert  their  claims  against  a carrier 
bee  luse  the  shipper  may  have  mi&stated  the  nature  of  the  goods  or  the  value  thereof. 
It  V ill  be  noted  that  this  exemjjtion  does  not  even  include  a x'aluation  of  any  ixgreed 
aim  lint  per  package. 

T he  ( 'anadian  act  limits  a similar  exception  to  those  cases  xvhere  the  nature  and  x'aluo 
of  t le  goods  have  been  declared  for  the  purpose  of  n^aking  the  shipoxvner’s  liability 
moio  than  SlOO  per  package. 

I  is  only  reasonable  to  suggest  that  this  clause  should  be  corrected  to  apjxly — 

1 In  cases  xvhere  a value  actually  appears  in  the  bill  of  lading. 

2 Where  the  misstatement  of  nature  and, or  value  is  the  cause  of  the  loss. 

3 In  all  cases  the  carrier’s  liability  not  to  exceed  the  declared  value,  nor  to  exceed 
the  value  of  .goods  of  the  nature  described. 

T here,  again,  I think  their  intention  xvas  good ; but  1 do  not  folloxv  them  in  the  xx  ord- 
ing  of  the  language. 

A r.  Eumoxd.s.  Is  not  this  carried  in  the  railroad  law? 

A r.  Heixemaxx.  In  the  interstate  commerce  act? 

A r.  Edmoxus.  A'es.” 

A r.  Heixemaxx.  Not  in  that  form. 

A r.  l'h)Moxi).s.  It  may  not  be  in  the  same  language,  but  the  .same  intent  is  carried 
in  t le  laxx'. 

A r.  Heixemaxx.  The  intent  of  the  railroad  laxv  is  to  compel  the  shipjier  to  aasume, 
first , the  liability  for  damage  that  may  result  from  his  misstatement;  second,  to  compel 
hin  to  pay  upon  tlie  proper  freight  rate  by  reason  of  his  mi,sstatement. 

A r.  Edmoxds.  This  is  a little  more  lenient.  It  does  not  make  you  pay  the  proper 
frei  fht  rate,  but  prevents  you  from  collecting  any  damage  if  you  make  a misstatement. 

A r.  Heixemaxx.  The  xvav  this  reads  is  “Neither  the  carrier  nor  the  ship  shall  be 
res]  onsible  in  any  event  for  loss  or  damage  to  or  in  connection  with  goods  if  the  nature 
or  ’ able  tliereof  as  shown  in  the  bill  of  lading  has  been  xxrillfully  misstated  by  the 
shii'per  in  the  bill  of  lading.”  In  other  words,  the  xvillful  misstatement  may  have 
not  dng  xvhatever  to  do  xx'ith  the  loss  or  damage;  but,  niA'ertheless,  it  xvould  exempt  the 
can  ier. 

A r.  Edmoxk.s.  I think  that  is  perfectly  fair.  Here  was  a case  in  the  Star  last  night 
win  re  $10,000  worth/xf  silks  had  been  shipped  and  they  found  nothing  but  rocks  in  the 
box , and  in  a case  of  that  kind  I do  not  think  a man  ought  to  get  a cent  from  anybody. 

A r.  Beecher.  Not  even  the  value  of  the  rocks. 

A r.  Eomoxds.  Not  even  the  x^alue  of  the  rocks.  I tiiink  if  we  are  going  to  pass  any 
law  at  all  xve  will  first  have  to  be  strict  and  see  that  the  people  do  not  perform  any  acts 
of  f aud,  and  I think  this  is  simply  trxdng  to  take  care  of  the  shipowner  from  fraud. 
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Air.  IIEIXE.XIAXX.  On  the  other  hand,  that  is  a long  way  around.  It  may  be  that 
I might,  as  a shipper,  xvillfully  misstate  the  value  of  goods.  You,  as  the  consignee, 
may  have  cause  to  file  a claim  for  those  goods  for  damage  xvhich  had  no  connection 
with  mv  misstatement,  and  you  xx'ould  find  yourself  wholly  at  a loss  to  recover. 

Mr.  Eo.moxds.  Well,  xvhy  should  you  xxdllfully  misstate  the  value  of  goods?  It 
reipiires  me  to  prove  to  the  shipoxvner  you  have  not  misstated  the  value  of  the  goods 
willfully.  You  might  come  in  with  a lot  of  bacon  and  say,  “Well,  xve  sold  this  bacon 
at  18  cents  a pound  ” and  it  is  xx^orth  18  cents  a pound,  aud  after  you  had  sold  it  the 
price  might  have  gone  down  to  12  cents  a pound.  Now,  you  have  complied  with 
the  question  of  proof,  that  you  did  not  willfully  misstate  the  price  of  the  bacon;  the 
price  of  bacon  at  that  time  xvas  18  cents  a pound.  Nobody  can  go  back  of  that,  and 
if  you  prox'e  it,  just  because  the  market  value  had  fallen  to  12  cents,  this  would  not 
apply. 

Air.  Heixemaxx.  But  in  those  cases  xxdiere  this  value  had  been  xx'illfully  misstated, 
you  xvould  find  yourself  holding  the  bag  as  to  the  12  cents  a pound,  ex'^en? 

Air.  Edmoxd.s.  Only  xvhere  you  have  xxillfully  misstated  it.  Suppose  your  bacon 
xvas  already  spoiled  when  you  sent  it  to  the  ship  and  it  xx-as  only  worth  2 cents  a 
pound  or  1 cent  a pound  for  rendering,  and  you  sent  out  a lot  of  the  goods  and  claimed 
them  as  18-cent-a-pound  goods.  You  have  simply  committed  a fraud  and  you  ought 
to  be  punished. 

Air.  Heixemaxx.  I have  shippeil  the  goods  and  stated  they  were  worth  18  cents 
a pound,  xxhen  as  a matter  of  fact  they  xvere  only  xvorth  5 cents  a pound.  The  stuff 
goes  aboard  and  is  last.  I can  not  see  xxdiy  I am  not  entitled  to  my  5 cents  a pound 
or  xvhy  the  felloxv  on  the  other  side  is  not  entitled  to  the  5 cents  a pound. 

Air.  ('ampbell.  I’or  this  reason:  If  you  get  axx'ay  xxith  it,  you  are  a winner;  if  you 
do  not  get  axx^ay  xvith  it,  you  are  a winner. 

Air.  Beecher.  A'ou  xxillfully  committed  a crime  in  haxTiig  stated  in  the  bill  of 
lading  falsely  the  value  at  iS  cents  a pound  xvhen  you  knexv  absolutely  that  was 
a false  value  and  the  real  value  xvas  only  5 cents.  Noxv,  under  those  circumstances 
surely  no  one  ought  to  complain  that  any  rights  can  longer  exist  against  the  carrier 
xv'ith  respect  to  that  attempted  crime. 

Air.  EoMoxns.  Assume  these  folks  xvere  hard  up  and  xx'anted  to  borroxv  some 
money  at  the  hank  and  they  made  a statement  of  18  cents  as  the  value  of  those  goods 
and  borroxx-ed  at  the  bank  simply  to  get  the  use  of  that  money  for  30  or  60  days  xvhile 
the  goods  xvere  in  transit.  In  your  case  you  do  not  have  to  do  it,  but  the  man  who 
does  a thing  like  that  and  tries  to  commit  a fraud  ought  to  be  punished. 

Air.  Heixemaxx.  Noxv  say  I have  committed  a crime  (I  hope  I hax^enot,  but  say 
in  this  instance  I haxm  committed  a crime)  and  made  a xxillful  misstatement  and 
obtained  my  money.  Do  you  think  the  innocent  holder  of  the  documents  ought  to 
be  ])unshed? 

Air.  Edmoxds.  No;  1 do  not  think  so.  The  probabilities  are  if  you  ship  a man  a 
lot  of  5-cent  goods  on  an  18-cent  basis,  xvhy  he  xvill  know  it  and  he  xvon’t  receive 
the  goods,  or  else  he  is  in  collusion  xvith  you  and  alloxx's  you  to  get  that  money  to 
manipulate  your  shipments  xxdth  or  to  get  that  much  money  out  of  the  banks,  and 
he  is  committing  a fraud  along  xvith  you  and  he  is  just  as  bad  as  you  are. 

Air.  Hei.xemax.x.  In  any  event  the  felloxv  who  is  really  punished  is  the  man  who 
innocently  buys  your  paper? 

Air.  Edmoxds.  Yes;  unless  you  have  enough  money  to  make  good  before  he  finds 
it  out;  if  not,  then  he  arrests  you  and  sends  you  to  jail. 

Air.  Heine.maxx.  The  fellow  who  perpetrated  the  fraud  ought  to  be  punished,  but 
the  man  to  xvhom  the  goods  are  shipped  lias  not  perpetrated  a fraud. 

Mr.  Edmoxds.  Here  is  the  old  Aloses  Bros,  case  in  Nexv  York — 1 hax^e  read  that — 
in  1859 

Air.  Beecher.  You  read  it  in  18.59? 

Mr.  Edmoxds,  I did  not  read  it  in  1859,  but  it  xx'as  published  in  1859  [laughter], 
xvhere  they  shipped  a lot  of  rocks  and  claimed  they  xvere  silks,  and  they  tried  to 
collect  all  along  the  line.  They  did  collect  pretty  well,  until  one  shrexvd  shipowner 
caught  them.  They  knexv  they  xx’ere  rocks,  and  they  told  tliem  the  goods  xvere  lost 
at  sea  and  when  they  put  in  a claim  they  had  them  haled  before  the  court  and  sent 
to  jail,  and  that  goes  on  every  day  and  can  be  done  if  a man  xx’ants  to  do  it,  but  you 
have  to  hax'e  a bank  standing  in  order  to  borrow  on  it. 

Mr.  Paul.  How  about  xvhen  it  exceeds  the  x'alue  stated  in  the  bill  of  lading?  Sup- 
pose a man  has  an  extremely  valuable  package  and  he  is  perfectly  xvilling  himself  to 
take  the  chance  of  paying  the  lower  rate  and  being  limited  to  the  £100  recovery, 
while  it  may,  as  a matter  of  fact,  be  worth  txx'o  or  three  times  that?  If  he  is  xvilling 
to  take  a chance  on  that,  merely  because  he  ha^  misstated  the  value  of  those  goods, 
he  can  not  recover  even  his  £100;  he  can  not  recox'er  anything? 
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] Ir.  IIeinemaxx.  That  is  true  under  this  rule. 

] fr.  Beecher.  Xo;  this  only  applies  to  a willful  misstatement  and  he  shows  in  tlie 
bil  of  lading  he  stated  the  value  of  the  goods  to  be  more  than  they  were  actually  woJ'th. 
In  the  case  you  give  he  does  not  make  any  statement  at  all.  It  is  only  where  he  is 
ins  sting  upon  an  increased  valuation  beyond  the  limit  fixed  that  he  makes  any 
sta  -ement  in  the  bill  of  lading. 

I [r.  Edmonds.  As  I understand  this  law,  he  does  not  make  any  statement  as  to  the 
val  ae  of  the  goods  unless  they  are  in  excess  of  £100.’ 

Mr.  Beecher.  Y^our  man  who  wants  to  do  what  yc  u said  he  would  do  would  have 
to  j o and  stick  on  the  bill  of  lading  something  that  has  no  place  there — just  voluntarily 
to  )ut  on  that  the  value  was  so  much,  a false  value. 

i fr.  Edmonds.  They  might  compel  him  to  name  it 

? Ir.  Beecher.  There  is  no  power  on  tlie  part  of  the  '*arrier  to  compel  him  to  do  that ; 
th€  re  is  no  provision  for  such  a thing. 

J fr.  Edmonds.  Suppose  the  carrier  lias  an  idea  it  is  an  extremely  valuable  shipment 
am  he  compels  him  to  make  a statement  of  the  value  in  the  bill  of  lading  so  that  he 
wo  iT  have  a cliance  to  come  back  at  him  in  excess  of  XlOO?  That  man  is  frequently 
wil  ing,  knowing  he  will  get  a cheaper  rate,  to  take  a chance:  he  V>elieves  the  ship- 
me  it  is  going  to  go  through  all  right  and  he  does  not  want  to  pay  the  higher  freight  rate. 
Th  ^n  if  the  goods  get  lost,  you  say  he  can  not  recover  anything? 

3[r.  McGee.  Right  along  that  very  line,  we  found  at  one  time  (we  have  had  con- 
sid>  Table  experience  in  the  coastwdse  lumber  trade  by  sailing  vessels)  that  certain 
slii  )pers  regularly  understated  the  quantity  of  the  lumber  shipped.  By  doing  so, 
the  f saved  freight  rates.  And  we  had  one  case  where  it  involved  a general  average 
losi  and  the  shipper  of  that  cargo,  who  had  understated  the  (juantity  shipped  and 
the-eby  saved  a very  considerable  sum  of  money  in  freight,  demanded  that  his  loss 
of  t ae  lumber  be  made  good  and  produced  the  evidence  showing  his  own  dishonesty. 
^\  e defeated  him  in  the  court  of  equity,  but  when  he  got  into  the  court  of  law  he  was 
sus  ained  in  it.  Xow  this  rule  would  reach  a case  of  that  kind.  The  man  who  wil- 
ful) y understates  either  the  value  or  the  quantity  of  something  that  can  not  be  counted, 
wm  Id  have  to  pay  the  penalty  for  his  own  misdeed;  he  could  not  shove  it  on  to  the 
shi]  I,  even  if  he  had  swindled  an  innocent  consignee  or  a bank. 

Y r,  Edmonds.  I can  see  this  provisio  at  the  bottom  of  page  8,  where  it  says,  “P/o- 
vidid,  That  such  maximum  shall  not  be  less  than  the  figure  above  named,’’  that  is, 
tha  any  maximum  agreed  upon  between  the  shipper  and  the  carrier  shall  not  be  less 
tha  i $500  or  the  £100;  but  I am  not  at  all  certain  where  there  is  an  agreement — 
you  say, 

“ By  agreement  between  the  carrier,  master,  or  ageut  of  the  carrier  and  the  shipper 
ano  her  maximum  amount  than  mentioned  in  this  paragraph  (namely,  £100)  mav  be 
fixel.’’  ... 

S ippose  that  is  just  an  agreement  between  them;  we  know  in  practice  he  goes  to 
the  freight  agent  and  the  freight  agent  says,  ‘‘What  is  the  value  here?”  ai\d  he  puts  on 
whi  tever  you  tell  him.  Suppose  it  has  a value  of  $750,  which  is  more  than  tliis,  or 
tha  it  is  an  extremely  vali^bie  shipment,  and  you  know  it  is  an  extremely  valuable 
shi|ment,  but  you  have  willfully  misstated  it,  you  have  onlv  given  half  of  it;  then 
you  are  barred  from  any  recovery  at  all. 

Mr.  Beecher.  Yes;  if  you  have  misstated  to  the  carrier  the  value  of  the  goods 
sM|  ped  and  have  that  inserted  in  the  bill  of  lading.  You  do  not  have  to  do  it,  but 
if  y )u  deliberately  do  it,  then  I think  you  ought  to  l)e  barred  from  any  recovery, 
because  you  have  attempted  to  commit  a fraud  upon  the  carrier  or  upon  any  person 
whe  holds  your  bill  of  lading. 

M r.  Edmonds.  Then  in  railroad  carriage,  that  thing  is  done  a thousand  times  a day. 
Peo  )le  do  not  attempt  to  estimate  the  actual  value  oi  their  baggage;  they  put  a low 
vail  e on  it,  often,  rather  than  to  pay  the  excess  bagi^ge  charge;  they  put  it  in  at 
com  iderably  less  than  it  is  worth,  realizing  there  is  only  one  chance  in  a million 
thal  it  is  going  to  be  lost  and  they  take  that  chance.  But,  under  tliis,  if  you  willfully 
mi»  tate,  you  would  not  be  able  to  recover  anvthing,  and,  in  practice,  that  is  pretty 
dan  ;erou8. 

M r.  IIeinemaxx.  In  those  instances  which  you  recite,  he  goes  in  and  collects  $100. 

Mr.  Beecher.  Ue  collects  the  minimum. 

M \ IIeixemanx.  That  is  what  we  claim  he  should  collect  here, 

M‘.  Haight.  May  I answer  that?  Willful  misstatement  means  a criminally  dis- 
iiou' *st  statement.  If  I have  a house  worth  $10,000  there  is  nothing  wrong  about  my 
insudng  it  for  $5,000.  If  I have  a package  worth  $5^000  there  is  notliing  criminal 
in  n y agreeing  to  ship  it  with  the  limit  of  the  carrier  at  $500.  If  I have  a package 
won  h $1,500  there  is  nothing  willfully  criminal  in  mv  valuing  it  at  $750,  so  long  as 
the  :arrior  knows  that  his  liability  is  fixed  at  $750  and  I pay  liini  the  freight  rate 
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at  $750.  None  of  those  cases,  in  my  judgm  nt,  arc  covered  nor  intended  to  be  cov- 
ered by  this  clause. 

A willful  misstatement,  which  means  a criminally  false  statement,  is  this:  A man 
has  18  packages,  all  boxed  up,  the  same  size  and  looking  alike,  and  lias  print  goods 
in  17  of  them  and  damask  silks  in  the  eighteenth.  Xow,  if  he  undertakes  to  value 
all  18  packages  as  damask  silks  and  opens  his  eighteenth  package  to  show  lie  has 
silk  in  them,  he  has  then  committed  a willful  misstatement;  and  I do  not  think  that 
anybody  wants  to  protect  a crook  like  that. 

^Ir.  Edmonds.  Xo;  I think  that  is  proliably  tlie  purpose  of  this  law.  but  I am  not 
at  all  certain  it  is  going  to  liave  that  elYect. 

Mr.  Haight.  I think  the  legal  effect  of  the  misstatement  has  got  to  be  a <’riminal 
misstatement,  and  there  is  nothing  < riininally  wrong  about  a man  being  willing  to 
take  a thousand-dollar  package  and  to  have  you  ship  it  on  a value  of  $5(X)  and,  if  it 
is  lost,  to  take  the  $500.  There  is  nothing  to  prohibit  him  doing  that  in  this  law  at 
all.  Y'ou  become  a coinsurer  for  half  of  the  amount,  then. 

Mr.  Laws.  Wliy  don’t  you  say  ‘‘with  intent  to  defraud  the  carrier?” 

Mr.  Haight.  It  was  in  there  once,  and  they  struck  it  out.  Judge  Hough  said  a man 
is  presumed  to  know  what  it  means  (and  you  know  he  must  know  wliat  he  is  talking 
about)  and  that  a willful  misstatement  means  just  what  it  says,  and  you  can  not  make 
these  rules  a glossaiy  for  the  man  who  don’t  know. 

Mr.  Beecher.  I tliink  we  want  to  cover  something  more  than  wlien  a man  wants  to 
defraud  a carrier:  we  want  to  ])unisli  the  man  who  wants  to  defraud  anybody. 

Mr.  Laws.  “With  intent  to  defraud.” 

Mr.  Uakuit.  Sup]K)se  we  said  with  intent  to  defraud,  and  I put  the  value  on  a 
jiackage  at  $17.50,  and  it  was  only  worth  $17.  I did  not  mean  to  defraud  anybody. 

Mr.  Laws.  Intent  is  alwavs  a question  of  fact  for  the  jury. 

Mr.  Haight.  All  right.  If  he  has  made  a willfully  false  statement,  there  would  be 
the  same  question  about  the  carrier  being  defrauded. 

Mr.  I.aws,  Y'ou  often  send  a man  to  the  express  company  or  to  the  railroad  to  do 
your  ship])ing;  you  send  your  office  boy  or  call  a messenger,  and  the  agent  says,  “How 
much  is  this  worth,”  and  he  says,  “1  don’t  know;  just  put  it  down  at  $50,”  and  they 
put  it  down  at  $50.  If  that  is  not  so,  you  can  not  recover  a nickel. 

Mr.  Haight,  There  is  not  a court  in  the  world,  Mr.  Laws,  that  will  call  undervalua- 
tion a misstatement. 

Mr.  Laws.  Wliy  not? 

Mr.  Haight.  Because  it  is  not. 

Mr.  Laws.  An  intentional  misstatement. 

Mr.  Heinemann.  If  that  was  the  case,  1 do  not  understand  why  Congress  found  it 
necessary  to  write  into  the  interstate  commerce  act  a proviso,  just  as  you  suggest. 

The  next  section  I want  to  consider  is  section  (i,  page  9,  and  continuing  over  on  to 
page  10.  This  is  the  fourth  clause  we  find  to  be  fundamentally  wrong  and  to  which  we 
seriously  object.  We  contend  that  no  uniformity  can  be  attained  with  a provision 
permitting  the  carriers  to  alter  their  rights  and  immunities  to  suit  favorite  patrons. 
A clause  of  this  kind  would  not  be  tolerated  in  domestic  c*ommerce.  It  has  also  been 
suggested  that  this  clause  would  permit  a carrier  to  insert  many  objectionable  clauses 
in  bills  of  lading,  and  these  would  be  binding  on  the  shipper.  Granting  that  the  cus- 
tom has  long  permitted  ocean  carriers  to  vary  their  contractual  conditions  to  suit  their 
own  ideas,  there  seems  grave  doubt  that  we  can  ever  have  uniformity  in  shipjnng 
conditions  if  tliis  is  to  continue. 

For  example,  there  is  no  reason  under  clause  5,  why  these  ocean  carriers  may  not 
give  me  a valuation  of  $1,000  on  my  shipments,  wliile  to  Jones,  a competitor,  they  will 
hold  him  to  $500  or  £100,  as  the  case  may  be.  They  may  agree  with  me,  the  big 
shipper,  that  some  of  these  excepted  clauses  will  not  apply  in  my  shiimienta,  while 
with  Jones,  the  less  favorite  man,  they  will  hold  him  literally  to  the  law.  There  is 
not  a member  of  the  Interstate  Commerce  Commission,  1 will  venture  to  say,  who 
would  for  one  moment  think  of  approving  a thing  of  this  kind  on  the  domestic'tratfic. 
As  a matter  of  fact,  the  law,  particularly  in  the  interstate  commerce  act,  had  been 
directed  towards  the  jnevention  of  just  what  they  are  here  seeking  to  allow  on  ocean 
carriage.  If  uniformity  is  necessary,  you  will  never  get  it  under  section  5. 

Mr.  Edmonds.  Mr.  Heinemann,  that  is  one  of  the  provisions  that  I do  not  like  in  the 
act  myself.  That  is  the  Brussels  Conference  agreement:  it  is  in  there.  I think  I 
have  opposed  it  ever  since  Mr.  Haight  came  down  to  see  me  on  The  Hague  rules.  But 
there  are  two  things  you  have  to  consider;  one  is  that  the  Interstate  Commerce 
Commission  works  altogether  with  noncompetitive  traffic;  in  other  words,  it  works 
with  traffic  over  which  it  has  absolute  control.  In  this  case,  you  are  working  witli 
other  nationals,  ])eoi>le  over  Avliom  the  Interstate  Commerce  Commission  has  no 
control  and  over  whom  we  can  not  take  any  control,  and  there  is  a question  in  my 
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min  1 whether  these  rules  improve  our  condition;  so  nuich  so,  that  we  would  have  to 
swallow  somethina;  that  the  other  people  want,  or  lea\’e  it. 

M •.  Hein'emanx.  In  this  instance,  there  is  nothin<j  1o  prevent — for  instance,  in  our 
indi  stry,  our  higtrest  competitor  is  in  the  United  Kingdom,  where  we  have  to  meet 
the  competition  of  the  producers  of  bacon  of  the  Scatidanavian  countries  in  Europe 
and  elsewhere.  There  is  no  reason  why  those  shippers  may  not  Ice  accorded  very 
favc'able  rules  in  that  traffic  from  their  countries  to  the  United  Kingdom. 

M-.  Edmonds.  It  is  the  American  ships  I am  worl  ing  for;  I am  not  working  for 
fore  gn  ships. 

M *.  Heinemann.  I appreciate  that. 

M".  Edmonds.  I am  sure  our  ships,  as  far  as  possible,  will  try  to  follow  out  these 
rule  i,  but  these  other  fellows  will  endeavor  to  secure  rhe  traffic  by  their  breaking  of 
cert  tin  conditions.  Now  if  this  is  ^oing  to  be  in  their  acceptance  of  this  conference 
by  1,11  the  other  nations,  we  certainly  should  give  our  shipowners  a little  leeway 
ther  3 to  meet  their  competition,  if  necessary.  I would  like  to  see  it  so  that  it  was  all 
a se , traffic  arrangement,  just  the  same  as  the  Interstate  Commerce  Commission  for 
the  -ailroads;  but  it  can  not  be  done  and  therefore  if  ^ve  w'ere  to  leave  this  out — sup- 
post  we  got  ui>  the  American  rules  and  we  left  that  out — we  would  be  placing  our 
shif  3 at  a disadvantage  and  that  is  what  we  do  not  want  to  do. 

M".  Heinemann.  So  far  as  the  traffic  to  and  from  tliis  country  is  concerned,  there 
will  be  both  American  ships  and  foreign  ships  and  they  would  all  be  handling  stuff 
on  t n equality,  just  as  under  the  Harter  Act. 

\I'.  Edmonds.  I would  have  liked  to  have  seen  an  international  agreement,  but 
as  1(  ng  as  they  won't  agree  to  it,  isn’t  it  advisalile  for  ns  to  have  that  in  here;  because 
cert  linly  we  <lo  not  want  to  place  our  own  ships  at  a disadvantage  over  the  other  ships. 

M-.  Heinemann.  I do  not  believe  you  would  ha\-e  ihem  placed  at  a disadvantage. 

M •.  Edmonds.  If  that  were  out  altogether,  I agree  they  would  not  lie;  but  we  can 
not  3;et  it  out.  I think  our  delegates  and  everyliody  else  disliked  this  section;  but 
if  it  is  going  to  be  in,  we  might  just  as  well  have  it  in  here  for  our  ships  if  they  put 
it  in  for  the  other  ships. 

M*.  Heinemann.  Then  we  never  need  expect  to  have  uniformity.  Of  course, 
thos  3 fellows  will  trade  you  out  of  your  boots. 

^l^  Edmonds.  We  are  hoping  we  have  grown  some  traders  in  this  country  in  the 
last  S or  10  years. 

T le  CiiAiR-MAN.  We  are  not  going  to  haul  down  our  flag  for  anybody. 

M '.  Beecher.  The  very  thing  of  whicli  you  complain  exists  under  the  law  to-day, 
doef  it  not'’ 

M *.  Hei.nemann.  Yes;  because  the  law  does  not  seek  to  cover  that. 

M'.  Beecher.  As  a matter  of  fact,  aren’t  you  afforded  protection  against  unfair 
disc  -imination  agaiust  you  and  in  favor  of  some  other  shipper  by  the  provisions  of  the 
ship  ping  act  of  i916,  section  16  of  which  prescribed — 

‘ • That  it  sliall  be  unlawful  for  any  common  carrier  by  water,  or  otlier  person  subject 
to  tl  is  act,  either  alone  or  in  conjunction  with  any  other  person,  directly  or  indirectly — 

• ‘ Yrst.  To  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  locality,  or  description  of  traffic  in  any  respect  whatsoever,  or  to 
subj  ect  any  particular  person,  locality,  or  de.scription  of  traffic  to  any  undue  or  un- 
roas  inable  prejudice  or  disadvantage  in  any  respect  whatsoever.” 

D >es  not  that  give  you  fully  all  the  protection  which  you  seek? 

Mr.  Heinemann.  No;  it  does  not  even  start  to.  In  the  first  place,  a lot  of  these 
line  i with  which  we  do  busino-ss  deny  that  that  a^t  anplies  to  them  and,  in  the  second 
plar  e,  it  certainly  has  nothing  to  do  with  the  competitors  we  have  to  meet  in  our  selling 
<‘ountries.  You  do  not  think  for  a moment  that  applies  on  that  business  from  the 
Seal  idanaadan  countries  to  the  Imited  Kingdom,  and  they  will  give  their  shippers 
any  lung  they  want  to  enable  them  to  do  business. 

M -.  Beecher.  Of  course  not.  This  bill  does  not  ajiply  to  trade  between  Scanda- 
nava  and  the  United  Kingdom. 

Mr.  Heine.mann.  This  bill  does  and  it  is  hoped  by  the  proponents  of  these  rules 
that  they  will  be  applied  to  it. 

M r.  Beecher.  You  are  making  a point  as  to  the  value  of  international  uniformity. 

.M  Heinemann.  I think  that  has  been  highly  exaggerated. 

.M".  Beecher.  I mean  didn’t  you  just  emphasize  the  importance  of  that  inter- 
nati  mal  uniformity? 

.M  •.  Heinema.nn.  Not  necessarily'.  If  we  are  going  to  hold  our  own  people  to  uni- 
forn  ity,  then  you  want  to  hold  the  other  fellow  in  line.  As  a matter  of  fact,  it  does 
not  natter  a wliit  to  the  American  exporter  whether  these  rules  apply  in  Hongkong 
oi-  S ngapori' 

.M '.  IIeecher.  But  it  does  as  between  Scandana^ia  and  the  United  Kingdom? 
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Mr.  Heinemann.  On  business  with  which  we  compete  in  the.  United  Kingdom,  of 

course.  ... 

Mr.  Beei  her.  As  between  the  United  States  and  foreign  ports,  the  provision  of 

the  Harter  Act,  to  which  I referred,  does  cure  the  evil  to  which  you  called  attention, 

does  it  not?  , i i i 

Mr.  Heinem.\nn.  If  the  tiling  is  applicable  to  all  lines  and  all  boats;  but  I tlunk 

you  are  familiar  with  the  argument  w'e  heard  there  before  the  Interstate  Commerce 
Commission,  w'herein  some  of  them  claimed  they  w'ere  not  governed  liy  that. 

Mr.  Beecher.  Have  you  any  doubt  yourself  that  the  provision  referred  to  does 
applv  to  everv  common'earrier  engaged  in  the  transportation  by  water  of  passengers 
or  property  between  the  United  States  or  any  of  its  districts,  territories,  or  possessions , 
and  all  foreign  countries,  whether  in  the  import  or  export  trade? 

Mr.  Heinemann.  I have  no  doubt  as  to  the  intent  of  the  act.  but  I Avould  hesitate 
to  say  that  it  did  actually  apply,  because  I liave  heard  men,  more  learned  in  the  law 
than  ! claim  to  he.  argue  the  other  way. 

Mr.  Edmonds.  What  section  is  that  vou  are  reading? 

Mr.  Beecher.  Section  16  of  the  shipping  act  of  1916,  and  I confess  it  was  a new 

thing  to  me . 

Mr.  Edmonds.  Section  14  and  section  14a  in  that  act  as  it  was  amended  i section  A 

w^as  the  amendment  which  places  the  penalty  of  not  being  allowed  to  trade  at  our 
ports  any  longer  by  any  ship  or  line  that  makes  an  understanding  or  agreement  abroad 
w'hich  is  detrimental  to  our  shipping),  if  put  into  effect  and  carried  out.  would  accom- 
plish just  what  you  are  trying  to  do.  Section  14a,  which  was  passed  by'  the  Jones 

bill  in  1920  as  an  amendment  to  this,  reads:  . 

“Is  a partv  to  any  combination,  agreement,  or  understanding,  express  or  implied, 
that  involves  in  respect  to  transportation  of  passengers  or  property  between  foreign 
ports,  deferred  rebates  or  any  other  unfair  practice  designated  in  section  14,  and  that 
excludes  from  admission  upon  equal  terms  w'ith  all  other  jiarties  thereto,  a common 
carrier  by  water  which  is  a citizen  of  the  I.  nited  States  and  which  has  applied  for 

such  admission,  . . 

‘'If  the  board  determines  that  any  such  person  has  violated  any  such  procision  or 
is  a party  to  any  such  combination,  agreement,  or  understanding,  the  board  shall 
thereupon  certify  such  fact  to  the  Secretary  of  ('ommerce.  The  Secretary  shall  there- 
after refuse  such  person  the  right  of  entry  for  any  ship  ovyned  or  operated  by  him  or 
bv  any  carrier  directly  or  indirectly  controlled  by  him,  into  any  port  of  the  L nited 
States,  or  anv  Territory,  District,  or  possession  thereof.  * * 

We  had  a ‘case  in  the  Caribbean  Sea  where  Cuban  sugars  were  being  earned  to 
Phirope  under  a conference  agreement,  with  deferred  rebates,  and  the  conference 
arrangement  was  gotten  up  by  the  P^rench  Trans-Atlantic  line,  on  ships  which  did 
not  ply  at  all  to  any  ports  of  the  Imited  States,  but  they  had  other  ships  coming  to 
New  York,  of  course,  and  the  Lamport  & Holt  people,  I believe,  were  rumning  from 
New  Orleans  to  Cuba,  and  they  were  in  the  agreement.  The  Ward  Line  were  makiitg 
a triangular  voyage  to  Phirope,  from  New  York  to  Habana  and  Luro]>e  and  around, 
and  they  complained  about  the  matter  and  we  ])ut  that  section  in,  and  the  confer- 
ence was  broken  up  in  a few  days — deferred  rebates  were  abolished.  It  wa.s  a con- 
ference or  deferred  rebate  agreement  by  which  live  or  six  lines  controlled  that  trade 
( I have  all  the  inside  papers  up  in  my  desk  showing  their  agreement  and  their  arrang(^ 
ments,  deferred  rebates  and  everything  else)  and  the  whole  thing  was  broken  up  and 
they  stopped  gi\dng  deferred  rebates.  We  felt,  when  we  passed  that  act,  with  the 
additional  section  (a)  that  we  had  covered  that  ground  pretty  well,  and  1 know  very 
well  there  is  no  large  steamship  owner  in  the  world  who  can  stand  for  having  his  ships 

kept  out  of  the  ports  of  the  United  States.  • u i, 

Mr.  Heinemann.  Would  it  not  be  well,  then,  to  connect  up  this  clause  with  the 

clause  which  Judge  Beecher  and  vou  have  read? 

Mr.  Edmonds.  It  might  be  well  to  call  attention  to  it;  I do  not  know  just  exactly 
how  you  could  connect  it  up  in  the  hill.  I feel  this,  that  tlie  Shipping  Board  originally 
was  intended  to  take  the  place  of  the  Interstate  ('ommerce  Commission  \vith  ships  as 
that  commission  does  with  the  railroads  and  we  tried,  after  a very  thorough  investiga- 
tion which  covered  years,  to  give  the  Ship])ing  Board  the  power  to  prevent  these  dis- 
criminations and  we  are  endeavoring  to  do  so.  I^nfortunatelv,  just  when  the  act  was 
passed,  in  191(5,  we  got  into  the  war  and  the  Shipping  Board  became  more  of  an  oper- 
ating company  than  a supervisory  board  and  I do  not  believe  to-day  that  a good  many 
of  the  powers  we  have  given  them  have  been  put  into  effect.  But  I believe  as  they 
get  out  of  the  ship-operating  business  and  get  back  to  what  it  was  really  intended  they 
should  be,  they  are  going  to  be  a very  valuable  adjunct  to  the  American  trade.  Their 
position  is  a little  hard  to-day,  because  they  are  shipowners  themselves. 
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Ml.  Hein'emann'.  We  find  them  inereasinglv  of  i^ivater  value  to  us  as  the  lime 
passes.  In  fact,  they  have  been  our  life-savers  on  several  occasions  in  the  past  two 
yean . 

Ml  Edmonds.  The  reason  for  that  is  that  that  endeavor  of  the  committee  to  pro- 
duce a siiperv’Lsory  board  that  could,  in  international  trade,  liave  some  powers,  was 
not  1 tilized  at  all  during  the  war,  on  account  of  the  unusual  conditions  and,  as  a matter 
of  fat  t,  I take  it  it  was  on  account  of  not  having  the  men  to  studv  the  subject,  because 
they  wanted  to  use  tliose  men  in  other  lines,  fbit  now  as  they  are  getting  back  to 
their  original  purpose,  mv  idea  is  that  eventually  the  Shipping  Board  will-become 
the  l]nglish  Board  of  Trade  of  American  shipping;  in  other  words,  tliey  are  going  to 
take  the  place  of  the  Englisli  board  of  trade  in  this  country.  It  is  the  only  kind  of  a 
bod>  we  can  create  to  take  the  place  of  tliat  and  I belii^ve  they  can  be  used  in  a way 
that  vill  keep  onr  ships  on  the  sea  and  probably  we  won’t  have  to  pay  a subsidy  for 
so  vt  ry  long  in  order  to  keep  them  operating. 

Ml . Campbell.  Don’t  you  think  that  the  Congress  in  its  legislation  ouglit  to  place 
the  i merican  shi])s  as  nearly  on  a parity  with  the  foreign  ships  as  possible? 

Ml . Heinemann.  They  certainly  ought  not  to  seek  to  pla^*e  them  at  a disadvantage. 

Mi.  Campbell.  All  right.  Xow  take  this  situation;  A British  ship  running  from 
Engl  iiid  to  Argentina  and  an  American  ship  riuming  to  Argentina 

Ml . Heinemann.  P>om  England. 

Mi  Campbell.  No;  from  llie  Uiiittnl  States.  That  ship  is  carrying  general  mer- 
chan  lise  and  tlie  English  ship  is  carrying  general  merchandise- tliey  are  competing. 
Now  the  English  shipowner  has  the  freedom  of  contia<U  as  respecls  his  liabilities, 
and  vill  have  the  freedom  of  contract  as  respects  his  liabilities  beyond  the  point  of 
disci  arge  of  the  cargo  from  the  ship,  if  these  rules  go  into  effect.  Now  don’t  you 
thinl  the  American  shipowner  ought  to  have  tluit  fr^e<!om  of  contract  from  the  point 
of  dL  charge? 

Mi  Heinemann.  No. 

Ml  Campbell.  Why  not? 

Ml  Heinemann.  He  has  not  had  it  for  HO  years,  if  the  Harter  Act  has  been  effective. 

Ml  (’ampbell.  All  right;  but  if  you  are  going  to  j)ut  liim  on  an  eijuality  so  tliat 
the  - merican  shipowner  can  compete  with  the  foreigii  shiixiwnor,  why  should  you 
not  ^ ive  him  tliat  freedom  of  contract? 

Mr  Heinemann.  For  the  reason  we  ])ioneered.  when  we  enacted  the  Harter  Act. 
30  years  ago,  and  our  ships  have  been  able  to  struggle  along  and  managed  to  make  a 
go  of  it. 

Mr  Beecher.  They  have? 

Mr  Campbell.  That  is  news  to  me. 

Mr  Heinemann.  But  we  Ixave  led  the  world,  so  far  as  legislative  eiiactineut  is  con- 
cerm  d and  they  have  followed,  and  they  are  going  to  follow  here.  You  may  not 
thinl  it,  l)ut  they  are  going  to  follow  the  progressive  nation  and  why  in  the  name  of 
comr  lou  sense  shouldn’t  we  again  take  the  lead;  why  shouldn’t  we  take  the  Harter 
Act  is  the  basis  for  these  negotiations  for  this  legislation  and  nut  take  a step  back- 
ward j? 

Mr  Edmonds.  You  think,  then,  if  we  keep  hammering  at  the  thing  long  enough 
they  will  have  to  come  in  with  us? 

^ir  Heinemann.  You  bet  your  life,  they  will  have  lo  come  in  with  us. 

Mr  Edmonds.  You  and  Andrew  Furusoth  agree  e\a<  tly.  then. 

Mr  Heinemann.  I am  sorry.  [ Laughter.) 

Mr  Beecher.  While  you  are  on  these  generalities,  may  I ask  you  one  (luestioii? 
A go<  d deal  of  your  criticism  of  these  rules  has  been  has  *d  upon  a criticistn.  in  reality, 
of  thi  • Harter  Act;  you  dislike  the  rules  because  they  do  not  go  further  than  the  Harter 
Act  coes.  Now.  may  1 ask  you  for  a comparison  betueeu  the  rules  and  the  Harter 
Act.  Would  you  prefer  to  have  the  Harter  Act  and  the  existing  state  of  law  con- 
tinm  d,  or  would  you  prefer,  that  being  the  only  other  alternative,  to  have  these  rules 
adop  ed? 

Mi  Heinemann.  I will  tell  vou  very  frankly  that  if  I thought  it  imjiossible  to  get 
a mo  iification  of  either,  I would  rather  have  the  Harter  Act. 

Mr  Beecher.  You  think  that  these  rules  actually  do  not  constitute,  so  far  as  the 
ship]  er  is  concerned,  an  advance  over  the  provisions  of  the  Harter  Act? 

Mr  Heinemann.  As  a matter  of  fact  in  some  respecls  they  do  advance  the  condi- 
tions of  the  Harter  Act;  in  others  they  would  cut  under  them. 

Mr  Haight.  In  what  respects? 

Mr  Heinemann.  I hope  you  followed  me;  I would  not  want  to  re]ieat  it. 

Mr  Beecher.  I would  be  interested  if  you  could  just  indicate  briefly  where,  from 
the  I oint  of  view  of  the  shipper,  the  rules"  deprive  the  shipper  of  any  benefits  which 
he  umw  possesses  under  the  Harter  Act.  In  my  testimony — were  you  here  when  1 
gave  my  testimony? 
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Mr.  Heinemann.  Yes,  sir.  . 

.Mr.  Beec}ier.  In  my  testimony  1 think  I was  able  to  lind  but  one  single  and  very 
trifling  case  where  the  shipper  was  deprived  by  these  rules  of  any  benefit  that  he  pos- 
under  the  Harter  .\r*t.  If  you  have  found  more  than  that  one  \er^  minor 
instance,  perhaps  you  could,  without  discussing  them,  just  briefly  name  them. 

Mr.  Hf.inemann\  I referred  to  the  receipt  and  delivery,  and  if  you  people  add  the 
siigo-estions  made  there  to  connect  up  your  Harter  .Vet  with  your  rules;  that  would 
cover  that.  Did  you  hear  Mr.  Laws  testimony  yesterday,  wherein  he  jiointed  out 

several  inconsistences?  .it  , • 

Mr.  Beecher.  No.  I take  it  in  my  question  it  is  assumed  that  the  Harter  .Vet  is 

not  in  any  way  affected  as  to  any  ])eriod  of  time  not  covered  by  these  rules. 

Mr.  Heinemann.  Well,  your' assumption  and  the  rules  would  present  a difiicult 
thing  to  reconcile  in  actual  application. 

Mr.  Beecher.  1 mav  assume  that  the  committee,  if  it  reaches  the  conclusion  that 
tlie  rules  do  not  do  what  I say  on  that  jx-iint,  will  amend  the  bill  so  as  to  make  them  do 
it;  because  1 do  not  think  it  was  ever  the  intention  of  .Mr.  Edmonds,  who  introduced 
it,’  or  of  the  commitK'o.  so  far  as  I am  aware,  and  certainly  not  of  any  of  the  proponents 
of’ the  bill  or  tlie  delegates,  to  in  any  way  affect  the  Harter  Act  as  to  any  period  of 
time  not  covered  by  the  rules.  So  tbk  I do  not  think  it  is  ayery  difficult  assumption, 
before  we  are  tlirougb,  if  it.  doi's  not  do  it,  that  the  bill  Mill  lla^e  the  clfect  Mhich  I 
have  stated  before  it  is  passed. 

Mr.  Heinemann.  I do  not  need  to  reiieat  all  that -Mr.  l.aMs  staled  yesterday,  and  tie 
certainly  stated  it  ^■erv  clearlv  and  made  a splendid  presentation  of  it  and  ]iointed  out 
severeal  jilaces  wlienun  the  rules  coiiHieted  with  the  Harter  Act  and  Mitli  one  or  two 
other  statutes  e.xisting  at  the  jiresont  time  and  suggested  a moditication  of  them  in  that 

rospoct. 

Mr.  Beecher.  Do  you  consider,  really,  those  conflicts,  which  you  do  not  stop  to 
enumerate,  are  so  unfavorable  to  the  shipper  that,  despite  the  very  great  advan- 
tages gained  by  the  shipper  under  these  rules  with  respect  to  limitation,  the  shifting 
of  the  burden  of  proof,  the  destruction  of  excess  clauses,  and  the  like— despite  all  m 
tli08o  very  niatorial  advantages,  do  you  still  feel  that  the  shipper  vould  he  better  off 
if  M C left  the  Harter  Aid  as  it  stands  to-day,  with  no  changes  whatever,  and  abandoned 
the  rules  completely?  .\m  1 right  in  assuming  that? 

Mr.  Heinemann.  You  certainly  are. 

Mr.  Beecher.  I think  that  clears  up  your  ]K)sition. 

Mr.  Heinemann.  Summari/.ing  tlie  specific  and  jirincipal  objections  to  these  rules: 
First,  is  the  fact  that  thev  have  not  covered  the  jieriod  of  r^jcidpt  and  delivery:  second, 
is  the  impossibility  of  conqilying  ivith  their  claim  provisions:  third,  is  the  deviation 
clause,  against  whieli  tlie  shipper  has  no  protection  and  which  is  certainly  something 
that  is  ‘^oing  to  work  disaster  on  us  if  they  continue  as  they  are  and  have  been  in  the 
past;  fmirth.  is  the  granting  to  the  carrier  of  the  right  to  alter  these  rules  so  far  as 
liberality  is  coiieeriied  to  favorite  shippers.  Now,  you  ean  not  expect  to  accomplish 
that  which  these  rules  seek  to  aeeomplish  it  those  jirovisions  are  left  unimproved  or 

unchan  giHl. 

1 believe  that  is  all.  Mr.  Chairman.  . , i,  , 

Mr  Enclar.  Mr.  Heinemann,  in  vour  Ia.n  lew  words  you  mentioned  three^  or  tour 
objections  to  the  rules.  Do  you  mean  those  to  be  the  particulars  in  which  the  rules 
are  less  favorable  to  the  shifipers  than  the  Harter  Act? 

Mr.  Heinemann.  1 did  not  so  state;  no,  sir. 

Mr.  Enolar.  You  do  not  so  state,  or  I would  not  have  asked  you  the  question. 
What  1 wanted  to  know  was  whether  that  was  intended  as  a stateiiuMit  of  the  par- 
tieulars  in  which  these  rules  are  less  favorable  to  the  shijiper  than  the  Harter  Act. 

Mr.  IIeinkmann.  Whv,  of  course,  that  is  not.  , , , i ti 

Mr.  Enolar.  No;  1 a.ssume  not.  Apart  from  the  question  of  w^hether  the  Harter 
Act  applies  before  and  after  the  rules  ap]dy,  assuming,  as  Mr.  Beecher  does,  if  there 
is  any  doubt  that  it  will  be  cleared  up,  could  you,  without  great  niconv  enience  and 
very  brieflv,  state  anv  jiarticular— just  mention  any  particular  in  which  the  rules 
would  be  less  advantageous  to  the  shipper  than  the  Harter  Ac  t? 

Mr.  Heinemann.  A'ou  mean  a.side  from  that  through  movement'. 

Mr.  Enolar.  Aside  from  the  question  of  what  happens  before  and  alter  the  rules 

ajiplv  and  assuming  that  is  still  governed  by  the  Harter  Act. 

Mr.  Heinemann.  Do  you  want  me  tej  rejieat  all  I have  .=aid‘.  1 vvould  have  to  go 

back  over  this  whole  thing.  The  Harter  Act  is  not  a perfec  t law;  the  bill  of  lading 
is  not  iiorfect.  The  Hague  rules  are  anything  but  a jierfect  document. 

Mr.  Enolar.  1 do  not  want  you  to  repeat  your  testimony,  but,  if  you  can,  to  men- 
tion offhand  any  one  particular  in  w'hich  the  rules  would  be  less  fav'orable  to  the  shijiper. 

Mr.  Heinemann.  I can  mention  it;  I can  go  back  and  read  those  particular  cases 
to  which  1 have  referred.  1 thought  you  were  juesent. 
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[r.  Enklau.  I \va*^  present;  I l»ave  been  ]>resent  throughout  your  testimony. 

[r.  Heixemaw.  I am  sorry  you  negrleeted  to  listen  to  that.  I recited  re])eatedly 
ises  which  dil'fered  from  tlie  Harter  Act  - some  more  favorable  and  some  less 
»rable. 

Ir.  Beechek.  I want  to  say  I have  been  listening;  very  attentively  during  most 
our  testimony,  but  I have  been  unable  to  iindei*stand  wherein,  if  at  all,  you  con- 
‘r  the  rules  are  less  favorable  to  the  shipper  than  the  Harter  Act,  and  1 would  like 
y much  if  you  could  tell  Mr.  Englar  and  the  committee  one  or  two  ]>articulars  in 
ch  you  feel  that  they  are  less  favorable  than  llie  Harter  Act. 

!r.  Heixemaxx.  Well,  you  first  liave  your  receipt  and  delivery,  and  that  i-  a tliiuir 
n ^:oiu^  to  keep  harping  on,  because  it  is  of  the  utmost  importance. 

Ir.  Beecher.  1 do  not  know  what  you  mean  by  receipt  and  delivery. 

Ir.  Heixemaxx.  That  is  the  p(»riod  after  receipt  and  before  delivery. 

Ir.  Beecher.  That  has  been  assumed  would  be  covered  by  the  Harter  Act. 

Ir.  Beecher.  Then  you  have  an  exception  dame  which  in  your  Harter  Act  is 
dicated  upon  the  fact  tliat  the  (*arrier  sliall  liave  made  the  ship  seaworthy  and  in 
ir  rules  that  condition  does  not  apply. 

Ir.  Beecher.  That  is  the  one  point  to  wliich  I called  attention  in  my  testimony. 
Ir.  Heixemaxx.  And  it  is  a very  important  point. 

Ir.  Excjear.  We  all  agree  there  is  that  difference.  Is  there  any  other  difference? 
Ir.  Heixemaxx.  So  far  as  your  Harter  Act  is  concerned  now.  of  course,  you  have  no’ 
vision  in  there  now  on  the  tiling  of  claims.  That  is  a defei't  of  the  Harter  Act 
Lcli  will  be  cured.  You  have  no  pro^dsion  in  there  to  protect  against  deviation 
1 certainly  you  liave  none  in  these  rules. 

Ir.  Beecher.  Then  the  rules  are  no  worse  in  that  respe<  t than  the  Harter  Act? 

Ir.  Heixemaxx.  You  have  no  protection  there,  as  I say.  The  Harter  A(*t  is  a 
mite  thing,  whereas  sei'tion  5 in  your  rules  gives  the  shipowner  the  right  to  alter 
^ to  suit  his  own  idea  and  convenience,  so  far  as  liberalitv  is  coiu'erned. 

Ir.  Beecher.  But  he  must  be  more  liberal  with  the  shipper. 

Ir.  Heixemaxx.  You  state  be  must  be  more  liberal  with  the  shipper,  but  there  is 
reason  why  he  should  give  all  shippers  the  same. 

Ir.  Exglar.  He  can  not  waive  any  of  his  rights  under  the  Harter  Act. 

Ir.  Heixemaxx.  That  is  what  I say.  Why  should  he? 

Ir.  Exglar.  What  1 am  trdng  to  get  at  is  the  respect  in  which  the  rules  are  less 
orable  to  the  shi])per  than  the  Harter  Act. 

Ir.  Heixemaxx.  Do  I have  to  go  back  and  read  this  over  again? 

Ir.  Exglar.  No;  you  have  not  told  us  any  exce]>t  receipt  and  delivery,  and  we 
agree  on  that,  and  Mr.  Beecher  dees. 

Ir.  Heixemaxx.  I will  go  back.  Are  we  all  satisfied  you  understood  the  re(oi])t 
I delivery  i>ro\ision? 

Ir.  Exglar.  Yes. 

Ir.  Heixemaxx.  Are  we  all  satisfied  your  exem]'tion  clause  must  be  prediiated 
m the  fact  that  the  shi]>  shall  have  been  made  seaworthy? 

Ir.  Exglar.  That  is  not  quite  correct-- on  the  fac  i that  the  owner  must  have  used 
} diligence  to  make  the  ship  seaworthy. 

Ir.  Heixemaxx.  That  is  another  way  of  jiutling  it;  ])Ut  it  that  way,  then.  Shall 
»ad  each  of  those  exemption  clauses? 

Ir.  ExciLAR.  If  you  think  they  are  ])articulars  in  which  the  rules  are  less  favor- 
e to  the  ship]»er  than  the  Harter  Act,  1 would  like  to  hear  them,  yes;  one  or  two 
hem,  anyway. 

Ir.  Heixemaxx.  (an  we  argue  to  the  contrary  if  that  condition  ]»recedent  is 
itted? 

Ir.  ExciLAr.  If  you  will  name  them,  I am  perfectly  willing  to  let  Mr.  Beecher 
s on  them,  if  he  holds  the  rules  are  less  favorable  than  the  Harter  Act. 

Ir.  Beecher.  We  are  only  trying  to  get  your  suggestions,  because  I am  inclined 
hink  that  the  rules  are  subject  to  some  critic  ism  and  nec  essarily  must  be,  but  then 
ave  never  thought,  with  the  exception  of  the  particular  in  which  I pointed  out, 
y are  less  favorable  to  the  shipper  than  the  Harler  Act.  I can  understand  your 
ition,  which  I think  you  made  entirely  clear  as  you  went  along,  namely,  that  the 
rter  Act  is  defective;  it  is  not  sufficiently  faA'orable  to  tlie  shi])])er  and  ought  to  be 
cle  more  favc»rablc  to  the  shipy^er,  and  that  the  nilc^s  do  iK»t  imy>rove  the  Haiter 
; as  we  think  the  Harter  Art  ought  to  be  io]|)ro\  ed;  but  until  J asked  you  dctinitelv  , 
the  conclusion  of  your  remaks,  whether  or  not  you  ])referred  to  ha\e  the  Harter 
. unamended,  or  the  rules  as  they  stand,  I would*  have  supposed  you  would  imme- 
tely  have  said,  ‘‘WTiy  the  rules,  of  course;  but  ye  ought  to  have  better  rules  and 
>etter  Harter  Act.”  And  therefore  I do  think'lJJie  present  inquiry  brings  out  a 
nd  new  thought  on  which  it  would  be  very  helpful  if  you  would  ])oint  out  what 
Englar  has  suggested. 
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Mr.  Heixemaxx.  All  right.  In  section  3,  you  require  the  carrier  before  and  at 
the  beginning  of  the  voyage  to  exercise  due  diligence  to  make  his  ship  seaworthy. 
Now,  the  Harter  Act  first  requires  him  to  make  his  vessel  seaworthy  and  capable  of 
performing  the  intended  voyage.  That  may  seem  a small  thing,  but  it  is  not  a small 

thing;  there  is  a distinct  difference  between  the  two.  . , i 

I explained  the  difference  so  far  as  the  issuance  of  the  bill  of  lading  is  concerned, 
between  the  forms.  That  question  of  unseaworthiness,  of  course,  1 have  already 
discussed,  the  owner  being  required  to  exercise  due  diligence  to  make  the  vessel  in 
all  respects  seaworthy. 

The  matter  of  the  fire  clauses  was  discussed  hy  Mr.  Laws.  , 

Those,  so  far  as  the  existing  Harter  Act  is  concerned,  seem  to  be  the  principal 

^^Mr!  Edmonds.  Mr.  Ileinemann,  let  me  ask  you  something:  Suppose  the  Harter 
Act  was  not  on  the  statute  books  and  we  were  only  taking  uj)  the  question  oi  Irom 
tackle  to  tackle,  so  far  as  the  ship  is  concerned,  and  you  were  jiresented  with  the 
Harter  Act  and  you  were  presented  with  these  rules  and  told  you  had  to  take  either 

the  one  or  the  othei;,  which  would  you  lake? 

Mr.  Heixemaxx.  I believe  I would  take  my  chance  under  the  Harter  Act. 

Mr.  Edmonds.  You  do  not  ihink,  then,  these  rules  are  an  imjirovemcnt  o\er  the 

Harter  Act? 

Mr.  Heixemann.  In  some  respects;  yes. 

Mr.  Edmonds.  You  do  not  think  the  iuiprovernem  is  enough? 

Mr.  Heixemann.  No;  I do  not,  Mr.  Edmonds,  and  especially  they  would  not  be 
enough  unless  von  are  going  to  have  some  interpretive  clauses  in  here.  It  is  all  right 
to  have  these  attorneys  tell  yon  what  the  intent  is,  but  it  is  another  thing  when  yon 
are  arguing  with  vonf  St eamshi})  claim  man.  , 

Mr.  Edmonds. ‘I  should  think,  in  enacting  this  legislation,  it  they  could  pos.-it)ly 
be  gotten  in  there,  yon  should  have  those  interpretive  clanse.s. 

Mr.  Heixemann.  I agree  with  you  absolutely,  and  Muthont  them  you  are  in  lor 

endless  trouble.  . , , . 

Mr.  Edmonds.  Of  course,  my  idea  here  always  has  been  in  dratting  an  a< ;t  to  pre- 
vent, as  far  as  possible,  going  to  law  and  going  into  the  courts,  and  1 have  tried  to  do 
that  with  every  act  with  wliich  1 have  had  anything  to  do.  Unfortunately,  1 suppose 
that  the  courts  make  so  many  decisions  that  you  have  to  write  an  act  almost  like  a 
book  in  order  to  keep  awav  from  the  courts,  if  yon  want  to  keep  away  from  them. 

Mr.  Heinemann.  I thiiik  a writer  some  time  ago  referred  to  international  conven- 
tions and  stated  “an  ambiguous  phrase  is  introduced  whicli  leaves  both  contentions 
open,  or  some  qnalifpng  words  are  used  wliidi  rob  the  statement  in  the  mam  pro- 
visions of  all  effectiveness.  These  devices  of  ingenious  draftsmen  facilitate  the 
acceptance  of  conventions,  but  they  solder  no  difhculties  and  an*  certaiii  to  tall  tci 

pieces  the  moment  they  are  tested  in  practice.” 

Mr.  Edmonds.  Wg  liad  a case  of  tliat  kind  in  llio  Panama  ( anal  troatj,  mIigig  "wg 
had  a clause  in  there  tliat  you  could  read  either  way.  1.  iifortniiately  for  us,  it  was 

misread,  of  course.  ..i 

Mr.  Campbell.  1 take  it  the  people  whom  you  represent  are  mdillerent  to  tlie  prin- 
ciple of  uniformity?  . 1,  1 • 

Mr.  Heixemann.  No,  sir.  We  recognize  it  would  be  nice  if  lye  could  reach  tins 

Entopiaii  stale  and  have  uniformity,  but  for  Heaven’s  sake,  get  it. 

Mr.  Campbell.  You  do  not  think  uniformity  can  be  reached  hy  each  nation,  the 
United  States,  England,  France,  (lermany,  and  Japan,  attaching  to  these  rules  inter- 
pretive reservations,  do  you?  , . i , • i 

Mr.  Heixemann.  I have  grave  doubts  you  will  ever  reach  uiiitorimty.  1 think 

the  best  tiling  we  can  do  is  to  look  out  for  ourselves  first. 

Mr.  Campbell.  T.ook  out  for  No.  1 and  cast  aside  the  principle  of  nmfonmty,  is 

what  would  guide  von?  . . „ , i 

Mr.  Heixemann.  No;  if  there  is  any  hope  of  attaining  uniformity,  well  and  good. 
Mr.  Campbell.  You  do  not  think  it  can  l:e  attained  by  attaching  rescriation.«, 

do  you? 

Mr.  Heixemann.  1 doubt  if  it  will  eier  be  attained  in  one  document. 

Mr.  Campbell.  But  at  least  it  can  not  be  attained  in  that  way? 

Mr.  Heinemann.  If  the  reservations  are  material  ones  and  are  followed  in  each 
country,  perhaps  you  would  not;  but,  as  1 say,  they  are  going  to  follow  you— whatever 

you  set  out  in  there  they  are  going  to  follow. 

Mr.  Campbell.  If  they  are  going  to  follow  us,  why  did  we  go  over  and  have  this 

convention?  . , , r j 

Mr.  Heinemann.  I have  often  wondered  the  same  thing,  but  have  never  found  any 

answer. 
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} [r.  Campbell.  The  fact  it  was  necessary  to  call  this  convention  shows  the  only  way 
to  1 each  uniformity  is  through  a conference. 

Mr.  Heineman.v.  When  you  say  reach  uniformity,  so  far  as  our  people  are  con- 
cened  that  is  just  what  we  did  on  the  inland  carriage;  we  got  the  people  concerned 
in  t in  a room  and  let  them  talk  it  out. 

Mr.  Campbell.  You  can  not  compare  inland  carriage  with  high-seas  carriage. 
Yo  ir  inland  carriage  is  regulated  by  the  Federal  Government;  the  United  States  is  in 
a p )sition  where  it  can  absolutely  dominate  and  control  the  inland  carriage.  I can  not 
coi  trol  the  high  seas  trade.  That  is  the  difference  in  the  situation. 

Mr.  Heinemann.  It  is  not  a question  of  controlling  the  high  seas  trade.  You  are 
th«  people  who  control  the  shipping  act;  if  that  is  good  law,  it  will  control  the  condi- 
tio 18  therein  described. 

Mr.  Campbell.  But  it  won’t  control  competition,  whatever  the  necessity  or  emer- 
ger  cy,  between  the  shipowners  of  England  and  the  shipowners  of  the  United  States. 

1 1r.  Heinemann.  Probablv  not.  But  we  in  this  countrv,  who  are  interested  in  this 
problem,  could  reach  an  agreement;  but  they  have  never  sought  to  reach  an  agree- 
me  it. 

J Ir.  Campbell.  You  could  not  reach  an  agreement  with  the  shipowners,  I do  not  be- 
lie e. 

I Ir.  Heinemann.  We  could  not  reach  an  agreement  with  the  shipowners?  We 
cane  very  near  doing  it  over  in  the  Interstate  Commerce  Commission.  The  whole 
tro  ible  has  been,  just  as  was  explained  by  Mr.  Ha.ght  at  the  London  Conference, 
as  ' me  of  the  proponents.  He  said: 

‘ The  shipper  will  practically  agree  to  any  form,  liecause  he  is  doing  it  to-day  in 
a r lultitude  of  varieties.  He  will  be  devoutly  thankful  if  anyone  will  present  him 
with  a form  written  in  language  he  can  understand.” 

In  other  words,  the  shipper  will  accept  anything  they  come  along  and  offer  him; 
he  does  not  need  a voice  in  the  making  of  it. 

( The  committee  thereupon  took  a recess  until  2 o'clock  p.  m.) 

AFTER  RECESS. 

1 he  committee  reconvened,  pursuant  to  the  taking  of  the  rece.ss,  Hon.  William  S. 
On  ene  (chairman)  presiding. 

']  he  Chairman.  Wh  will  now  hear  from  Mr.  Baton.  .Just  give  your  name,  address, 
occ  upation,  etc. 

Mr.  Baton.  My  name  is  James  B.  Baton;  addre.ss,  5 Nassau  Street,  New  York. 


STATEMENT  OF  MR.  JAMES  B.  PATON,  GENERAL  COUNSEL  OF  THE 

AMERICAN  BANKERS’  ASSOCIATION. 

! Ir.  Baton.  Mr.  Chairman.  I expect  to  take  but  a few  brief  minutes.  I am  general 
coi  nsel  of  the  American  Bankers’  Association  and  .secretary  of  its  committee  on  Fed- 
era  legislation. 

The  American  Bankers’  As.sociafion  is  an  association  compo.sed  of  upward  of  22,000 
me  nbers— National  banks.  State  banks,  trust  companies,  and  savings  banks  in  every 
State  of  the  Union.  On  this  subject,  these  Hague  rules,  we  left  them  to  the  con- 
sid  ‘ration  of  and  they  were  only  considered  by  the  committee  or  commi.ssion  on  com- 
me  'ce  and  marine  of  the  association. 

’^'he  Chairman.  Mdiere  is  that  commission  locateil? 

Mr.  Baton.  That  commis.sion’s  chairman  is  Mr.  I 'red  I.  Kent,  vice  president  of 
the  Bankers  Trust  Co.  of  New  York,  and  that  commission,  with  authority  from  the 
ass  iciation,  adopted  this  resolution  which  I will  read  and  leave  on  file: 

‘ Kfsnh'ed,  That  the  commission  (that  is  the  commerce  and  marine  commission^ 
rea  hrms  its  support  of  the  principle  of  the  Hague  rules,  1921,  jiroviding  for  uniform 
oc(  an  bills  of  lading,  and  recommends  that  the  committee  on  Federal  legislation  of  the 
An  erican  Bankers  A.ssociation  take  uji  the  matter  anmediately  and  that  Congress 
be  urged  to  enact  appropriate  legislation  legalizing  documents  in  conformity  with 
the  56  rules,  anv  due  and  proper  interpretation  of  the  rules  being  specifically  given 
in  I uch  legi.slafion.” 

Ihw  I understand  this  bill,  H.  R.  141(16,  is  virtually  an  enactment  of  the  rules.  It 
is  r ot  my  purpose  to  go  into  any  detailed  discussion  of  1 he  points  of  difference  that  have 
bet  n brought  out  this  morning,  but  simply  to  say  a few  brief  words,  if  I may  be  able  to 
ex]  >ress  myself,  on  the  tremendous  importance,  not  only  to  the  bankers,  but  to  the  com- 
me'cial  world,  of  uniformity  in  the  laws  governing  commercial  documents  and  in 
the  documents  themselves ; for  it  is  really  the  banker  whose  money  goes  into  the  financ- 
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ing  of  these  documeul.s  ami  witliout  tliat  money  trade  and  commerce  would  be  .seriously 
clogge.l  and  hamiiered. 

Now.  it  won't  tike  long,  and  I think  it  might  lie  illustrative  just  to  go  back  a little 
with  regard  to  thi.s  movement  for  nniformity.  It  originated  in  this  country  some  20. 
or  25  years  ago  in  a need  that  wa.s  felt  for  uniformity  in  tlie  laws  of  the  different  State.s 
governing  bills  and  notes,  virtually  the  instruments  of  commerce,  used  in  payment  of 
commercial  trans.ictions.  <dur  country,  while  commercially  one.  nevertheless  had 
4S  States  who.se  legislatures  and  courts  ivere  enacting  .sejiarate  and  differentiul  rules 
governing  the  validity  and  negotiability  of  promissory  notes  and  bills  ot  e.xchange 
and  c'hecks.  which  the  banker  was  called  iqton  to  linance  and  to  pay.  Such  a condi- 
tion greatly  clogged  commercial  transactions  and  the  subject  was  taken  up  by  the 
American  Bar  Association  and.  through  their  initiative,  hgislation  wa.s  enacted  in 
the  various  State.s  creating  a commission  on  uniform  laws,  four  or  live  representative 
commissioners  being  a{)])ointed  b>y  the  governor  of  each  State,  and  these  commissioners 
met  in  annual  conferenre  to  consider  the  subject  of  uniformity  of  commercial  laws. 

'I  he  lirst  ]>roduction  of  that  commission  was  a uniform  negotiable  instruments  ac  t 
and  that  act  has  now  been  enacted  in  every  .‘>tate  of  the  I'nion  e.Ncept  Georgia.  It 
demonstrates  the  great  need  of  uniformity.*  It  has  been  of  immeasurable  benelit  to 
the  commercial  world.  I'lie  bankers  got  behind  that  act  and.  in  the  ditferenl  State 
legislatures,  cooperated  with  the  commissioners  in  procuring  its  enactment. 

Likewise,  on  the  subjc'ct  of  warehouse  receijils.  the  commissioners  on  uniform 
laws,  recognizing  the  difference  in  the  hv.vs  of  the  difierent  States  with  regard  to 
warehouse  receipts  and  tlie  need  for  uniformity  and  laws  which  would  make  the 
warehou.se  receijit  a bankable  document,  good  as  secureity  to  the  banker,  provided 
and  recommended  a uniform  warehouse  act  and  that  act  has  now  been  enacted  in  all 
but.  I think,  four  .'States  of  the  Union.  I can  not.  from  memory,  state  that  four. 

Then  came  the  subject  of  bills  nf  lading.  The  farmer,  for  examjde.  needs  a ca.^! 
market  at  his  own  door.  He  can  not  wait  until  his  grain  is  sold  and  the  money  is 
collected  from  th(“  ultimate  })urcha.ser  at  a distance.  In  order  to  have  that  ca.di  mar- 
ket, there  must  be  a buver  found  him  and  a .diipjier.  and  in  order  that  that  .diipper 
may  get  the  cadi  to  pav  the  fanner,  he  must  have  a document  which  will  be  good.  He 
gets  the  money  from  the  banker  on  a bill  of  lading,  and  in  order  that  he  may  get  that 
money  it  must  be  a bankable  document;  it  must  be  relied  upon  by  the  hanker  at 
security  for  the  money.  That  underlying  thought  led  to  the  drafting  and  recommen- 
dation of  the  uniform  bills  of  lading  act.  and  that  uniform  bills  of  lading  act  has  now 
iieen  enacted  in  about  half  of  the  btates  of  the  Union. 

Following  that,  and  by  virtue  of  certain  decisions  of  the  courts  which  restricted  the 
uniform  bills  of  lading  act  to  intrastate  shipments,  shijipers  in  the  same  State,  nece.'^- 
sity  was  felt  for  a I’ederal  bills  of  lading  act,  and  for  some  9 or  10  succe.s.«ive  years  such 
an  act  was  down  here  before  the  Congre.ss,  and  finalh'  was  enacted  in  1910,  based  upon 
and  containing  many  of  the  ]>rovisions  of  the  State  uniform  act. 

Now,  under  the  Federal  bills  of  lading  act,  the  bill  of  lading  means  something  to 
the  banker.  He  know.s  the  liability  of  the  carrier  under  it;  he  knows  his  rights  under 
it;  he  can  advance  money  under  it.  Now  it  seems  to  me  that  the  same  reasons  which 
required  uniformity  of  the  laws  throughout  the  different  States  aj>{»lv  to  the  uniformity 
• )t  laws  in  commercial  tran-<action.s  in  the  different  countries,  and  that  this  attemjit  to 
make  uniform  the  laws  governing  contracts  of  carriage  by  sea  or  ocean  bilks  ol  lading 
is  verv  vital  and  inqiortant  to  tlie  succe.ssful  carrying  on  of  commerce.  Tho.se  are 
the  general  ideas  of  the  bankers  on  this  subject. 

With  regard  to  the  sjiecific  clau.-<es  in  this  bill,  tho.se  are  primarily  matters  between 
the  shipper  and  the  carrier  and  the  insurance  men.  The  lianker  sim])ly  desires  to 
see  that  they  are  fair  and  adeejuate  and  uniform,  that  he  mav  know  vhat  laws  govern 
the  document  upon  which  he  advances  money  and  what  the  contiact  rights  are  in 
that  document.  With  regard  to  the  specific  provi.sions,  there  is  just  one  clau.se  in 
this  bill  to  which  I de.sire  to  direct  attention.  The  lull  reipiires  that,  after  receiving 
the  goods,  the  carrier  .shall,  on  demand,  issue  to  the  .shipjier  a bill  of  lading  and  it 
provides,  paragrajih  (d),  at  the  top  of  page  4,  that  such  a bill  of  lading:  .-hall  be  jirima 
facie  evidence  of  the  receipt  by  the  carrier  of  the  goods  as  therein  described,  in  accord- 
ance with  paragraph  (c),  1,  2,  and  of  this  section. 

The  question  arises  whether  that  weakens  the  obligation  of  the  carrier  as  jmn  ided  in 
section  22  of  the  Federal  bills  of  lading  act.  One  of  the  chief  or  vital  elements  of  that 
bills  of  lading  act  was  the  liability  of  a carrier  to  the  bona  tide  holder  of  a bill  for  (he 
goods  as  recited  in  the  bill;  that  is  to  .-^ay,  if  the  carrier’s  agent,  by  collu.don  with  the 
shipper,  or,  as  a matter  of  accommodation,  issued  a bill  of  lading  for  which  there  were 
no  goods,  section  22  of  the  Federal  bills  of  lading  act  provided  that  the  carrier 
should  be  liable  to  the  holder  for  value  of  the  bill  for  the  goods  recited  therein.  Now 
this  particular  provision  says  that  the  bill  shall  only  be  prima  facie  evidence  of  the 
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rt'Cf  ipT  1)  >'  tho  rarrior  of  the  p;oo<l''  and  it  would  seem  that  if  it  was  onlv  prima  facie 
evil  lence  that  the  Ijanker  who  held  a hill  of  ladins^  which  has  been  issued  by  an  author- 
ize(  airent  of  the  carrier,  without  receipt  of  any  froods — that  the  carrier  cotdd  show 
tha  fact.  In  other  words.  it»would  detract  from  the  ohliixation  of  the  carrier  as  pro- 
vid 'd  in  section  22  of  the  Federal  bills  of  lading'  act  which,  as  I understand,  covers 
bill  -I  of  lading:  i.ssiied  for  shipments  to  foreign  countries  as  well  as  interstate  shipments. 

I just  leave  that  thought  and  would  make  the  sugge.^tion  that  if  the  committee 
thii  iks  or  feels  that  it  would  exempt  the  carrier  in  such  .i  case,  that  there  might  jio.ssibly 
be  ! dded  to  stibdivision  (dt  the  words-- 

I rovided.  that  paragraph  D shall  not  be  construed  to  exempt  the  carrier  irom 
lial  ilitv  to  the  bona  fide  holder  lor  value  of  a bill  of  lading,  as  provided  by  section  22 
of  t le  Federal  bills  of  lading  act. 

'I  hat  is  about  all  I care  to  say,  Mr.  Chairman. 

STYTEMENT  OF  MR.  HARRY  CHAPIN  PLUMMER  ON  BEHALF  OF 
THE  NEW  YORK  BOARD  OF  TRADE  AND  TRANSPORTATION. 
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ho  (hiAiKMAN*.  State  your  name  and  wlio  you  represent.  ^ i c rn  i 

.r.  ri.uMMKU.  Harry  ('lia[>iTi  Piummer.  I represent  tho  Now  York  Boanl  of  Trade 
Transportation,  41  Park  Xoav  \ ork  C'ity.  Perhaps  I should  state  ^hat  I 

;e  tills  statement  on  belialf  of  the  chairman  of  the  tralTlc  committee  of  the  Xew 
k Board  of  Trade  and  Transportation,  wliose  name  is  E.  .(.  Tarof.  _ 

Ir.  t'hairinan  and  i^enllemon  of  the  committee,  tin  or^^atiizalion  which  I liave  the 
or  to  represent,  the  New  York  Board  of  T.rade  and  Transportation,  com]>riaes  moio 
1 700  luindred  executives  of  major  manufacturing  and  mercantile  units  of  tlie 
ropoiitau  district,  verv  many  of  them  exporter^  ind  importers  on  a larcfe  scale, 
includes  the  ]>rincipal  banks  and  trust  companies,  insurance  companies,  and  the 
O'  railway  and  American  steamship  lines  serving  tiio  port,  with  a good  representa- 

L of  British  navigation  interests.  . 

lie  traffic  commiTtee  of  the  board,  for  wliich  I am  here  to  say  taose  lew  vftrds» 
ompos-d  of  principals  and  tralfic  heads  of  large  coriiorate  interests  of  tnany  years 
erienco  in  ocean  and  overseas  trade.  By  the  peculiar  iirmciple  of  governmeiH 
air  organi/atioii,  the  findings  even  of  a body  man  fostly  so  competent  To  consido^ 
uestion  of  the  nature  of  the  Hague  rules,  or  Briissrls  rules,  are  required  to  In*  sub" 
ted  to  a regular  pletiary  session  of  the  Board  of  Trade.  In  the  case  of  1 lie  earner 
fis  of  tliese  rules,  the  action  of  our  traflic  committee  in  emphatically  rejeciing  the 
‘S  and  in  unreservedly  protesting  Article  VI,  now  incorporated,  with  contradictory, 
sivo,  and  lieclouding  cliangos,  in  section  fi  of  Honse  bill  was  unanimously 

K Id  and  a])]>rov(‘d  bv  the  organization  as  a whole  in  regular  meeting.s  immediately 
cedent  to  the  filing  of  a formal  ju’otesr  with  the  Oornmitiee  on  the  Mercliant  Marine 

. Inslieries.  under  date  of  Septturiber  19,  last.  i i 

)ur  trafiic  committee  has  had  an  opportunity  to  study  both  the  unolncial  transla- 
1 of  draft  of  the  Brussels  convention,  as  supplied  oy  the  maritime  law  committee 
he  International  Law  Association  and  the  text  of  House  bill  14l6fi.  I am  instructed 
the  chairman  of  our  traffic  committee  to  register  the  mo-^t  emphatic  oppo.nlion  to 
li  ilie  spirit  and  the  letter  of  section  fi  of  the  bill.  This  does  not  mean  that  our 
fic  committee  by  any  means  approves  of  the  other  features  of  the  \ester- 

'\s  and  to-day's  hearings  before  your  honorable  committee  have  pretty  well  demon- 
Ued  that  the*  object  ions  to  the  other  errors,  omishousor  commissions,  of  the  bill  are 
iblv  (jualified  hands;  indeed,  it  is  a toss  up.  so  to  say,  whether  tliey  have  suttered 
most  harm  from  the  direct  attacks  of  tho  opponents  of  the  rules  or  the  naive  admis- 

is  of  the  rules’  supporters.  . r i a-  u 

Vith  all  the  emphasis  at  its  command,  the  traffic  committee  ot  the  New  > ork 
ird  of  Trade  and  Transportation  respecthilly  urges  upon  the  (’oinmittee  ot  the 
reliant  Marine  and  Fisheries  that,  witli  its  time-honored  sense  ot  democracy  and 
• i)lav  it  insist  upon  a postponement  and  ultimate  amplilication  of  tlie  scoi)c  of 
s h^^alinc^  so  that  there  may  be  effected  a vastly  wider  representation  ot  the  mani- 


i interests  vdthin  these  United  States  to  be  permanently  atfected  by  the  provisions 
ill.  The  interval  from  Februarv  2d,  the  date  of  introduction  ot  the  bill,  and 
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bruarv  i:l  and  14.  has  been  not  at  all  sufficient  for  a marshaling  ot  the  diverse  inter- 
. froin  one  end  to  another  of  the  land  that  will  wi.-h  to  voice  their  position,  in  one 
the  other  wav.  The  more  remote  interior  centers  and  sections  of  the  country  and 
■ Pacific  t'oast  and  Gulf  port  cities  have  had  indther  time  nor  opportunity  lor 
heriim  toimther  facts  and  figures  and  arguments,  either  to  support  or  to  oppose  the 
asurer  In  substance,  we  have  not  had  the  benef  t of  any  official  report  from  the 
lerican  delegates  -who  attended  the  conference  at  London  and  Brussels  in  October. 
‘ have  been  supplied  with  a copy  of  the  so-called  unofficial  draft  of  the  iuteriiationai 
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convention  as  printed  in  London,  purporting  to  be  the  amendments  made  and  ap- 
proved by  the  diplomatic  conference  held  at  Brussel.s  iu  October,  which,  by  coni]>ari- 
son  with  ‘House  bill  141(1(1.  shows  that  the  action  of  the  Brussels  conference  has  been 
transferred  more  or  less  bodily  into  this  bill. 

The  bill  ]nir}iorts  to  enact  into  law  the  decisions  of  tliis  foreign  conference.  Some 
aniondments  have  been  made  that  really  admittedly  would  be  of  value  jirovided  that 
section  (1  of  the  act,  wbicli  is  article  (1  of  the  amemled  Hague  rules,  did  not  exist. 
But  this,  as  it  exists,  ]>ennits  the  making  of  contracts  and  agreements  in  any  terms 
wliicii  may  he  agreeable  to  the  carrier  and  the  slii]iper,  as  to  any  particular  goods. 
The  act  ffiies  not  attem])t  to  define  what  are  ]>ariicular  goods  and  it  remaitis  with  the 
carrier  atul  the  siu])]'er  to  ihem.'^elves  determine  what  are  jiarticular  good.^j  that  warrant 
them  in  making  any  special  agreement  that  they  may  see  lit.  The  jiroviso  at  the  end 
of  the  section  does  not  help  out  that  situation  in  the  least,  heeause.  wliile  it  is  intended 
to,  it  is  left  entirely  to  the  carrier  and  the  ship])er  to  determine  what  are  such  condi- 
tions as  reasonably  to  ju.stify  the  making  of  a sjiecial  aErreement.  There  is  no  body, 
no  court,  no  board,  no  commission,  of  any  kiml  to  which  tliis  is  to  he  referred,  which 
shall  have  the  say  or  determination  as  to  what  are  jiarticulur  goods  witli  reference  to 
which  sj)ecial  a<rreements  may  I'C  made. 

Then  the  lir.«t  ])i’oviso  in  section  (1  that  in  this  case  no  bill  of  lading  sl^al!  be  i.ssued, 
but  shall  be  covered  by  an  agreement  and  that  that  document  shall  not  be  negoliable, 
is  not  of  any  help,  because  tlie  big  sliip]xws,  who  would  l.e  looking  for  special  agn'o- 
ments  and  sjiecial  arrangements  of  advantage,  of  ])refereiilial  adyaiiiage.  to  Them- 
selves, oxcT'jTt  as  to  ordinary  shij>ments  of  such  commodities  as  grain  and  cotton,  are 
able  to  finance  iheir  sltipmenls  themselves  and  they  care  nothing  about  tlie  negotia- 
bility of  tlial  bill  of  lading  and  receijit.  It  leaves  it  ejn-n.  so  tliai  a great  majority  of 
those  people  can  do  their  own  financing  of  their  transactions,  and  tlie  negotiability  of 
their  bill  of  lading,  receiiit,  or  oth.er  documem  is  of  no  consequence  to  them  wliatso- 
ev(*r. 


Tlie  result,  is  that  this  act,  as  proposed,  is  in  tlie  interest  exclusively  of  the  world  s 
sbijipi'r.-’  of  unlimited  resources,  because  they  handle  their  business  under  the  condi- 
tions which  are  imjxised  liere;  while  the  little  fellow  may  not  do  so  and  in u.-^t  depend 
upon  the  so-called  uniform  bill  of  lading.  The  fuiidamomal  object  of  tliis  legislation, 
from  the  shijijier’s  point  of  view,  is  to  iret  Ids  goods  carried  ai  reasonable  cost  witli  the 
alisointo  assurance  that  they  will  be  delivered  to  tlie  coiisitmee  or  that  the  consignee 
or  the  shipper  will  recoA'er  the  value  of  those  goods  which  are  lost  or  si ohm  under  all 
ordinary  conditions.  There  are  certain  liabilities  wliicli  the  carrier  can  not  be  asked 
to  assume.  Tliese.  and  many  more  tlian  should  lie  given  them  iti  the  way  of  immuni- 
ties, are  accorded  them  under  tliis  code,  as  pn'seribed  by  the  Bru.«sels  rules. 

We  firmlv  believe  that  if  we  .diould  forget  the  Bru.«.«e!s  rules  enUrely  and  init  them 
out  of  consideration  and  go  buck  to  the  old  principle  that  a carrier  is  resjionsible  to 
the  shipper  or  the  con.dgneo  for  the  goods,  the  custody  of  which  he  assumes,  we  would 
solve  the  problem,  \^■e  would  give  the  carrier  the  right  to  charge  r^cs  upon  a scale 
commensurate  with  the  adequate  safeguarding  of  goods  while  in  his  custody.  The 
carrier  would  then  get  more  money  out  of  his  business  and  the  shipper  would  be  a 
satisfied  man.  as  would  also  he  the  consignee,  the  underwriter,  and  the  banker.  An 
immediate  effect  of  this  would  be  lower  insurance  rates  and  the  ce.ssation  of  thefts  and 
])ilferage.  In  short,  the  increased  overhead  thus  allowed  the  carrier  would  he  a guar- 
antee of  safety  in  transit.  . . , i i r i 

In  conclusion.  Mr.  ( hairman.  the  traffic  committee  ol  tlie  Aew  lork  Board  ol  Inuie 
and  Transportation  has  asked  me  to  jirotest  the  element  of  secrocy  and  mystery  which 
has  entered  into  the  consideration  of  these  rules  since  they  became  subject  to  dip- 
lomatic parleys  abroad.  The  banks,  the  insurance  companies,  the  carriers,  the 
.shippers,  the  consumers,  the  tax  payers —indeed,  the  juihlic  at  large — in  these 
United  States  have  a right  to  know  just  what  intlnences  lie  behind  the  jiiomulgation 
of  the.se  rules  as  a hill  of  lading  codilication  under  international  convention.  We 
have  had  some  nnfortu.nate  and  extremely  costly  experiences  with  secret  dij)lomacy 
in  world  politics  of  late  years.  Let  us  not  now.  Mr.  Chairman,  subject  to  the  dark 
labyrinth  of  iTilhiences  in  Europe,  that  have  arreste<i  civilization  for  the  last  nine 
years,  an  instrument  so  vital  and  so  fundamental  to  world  commerce  and  world 
iinance  as  the  ocean  bill  of  lading. 

The  organization  for  which  I am  authorized  to  sjxxik  earnestly  desires  to  see  the 
consummation  of  a standard,  Tiniform,  ocean  hill  of  lading.  It  respectfully  submits 
that  the  Brussels  rules,  as  embodied  iu  II.  R.  14UiG  and  as  contradicted  and  niillitied 
by  section  0,  make  the  released  bill  of  lading  of  recent  years  seem,  by  coiiiixuison.  to 
be  the  acme  of  consistency,  and  again,  by  comparison,  to  afford  the  carrier,  banker, 
underw'riter,  and  shipper  relative  safety. 

That  is  all  I have  to  say,  Mr.  Chairman. 
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* Chaikmax.  Does  anyone  desire  to  ask  any  (lueslions? 

('AMrBKi.i,.  What  do  yon  mean  when  yon  say  you  jtive  the  carrier  the  right  of 
■r  freights — 1 do  not  remember  just  the  jdirase  you  used? 

Pi.UMMER.  That  means,  Mr.  <'am])l)ell.  tliat  our  ( ■rgp.nization  feels  that  it  would 
tter  to  gr.int  to  the  carrier  tlie  right  and  the  o])})ortunity  for  increased  freight  rates, 
jby,  with  tlie  increased  overliead,  they  couhl  )>etier  safeguard  the  goods  ^titliin 
custody. 

Camphell.  Don't  you  think  the  rates  are  regulated  by  competition? 

Plummek.  lixactly.  Our  organization  feels  that  this  condition  that  is  brought 
by  The  Hague  rules  or  Brussels  rules  is  one  that  is  not  helped  by  such  a codifi- 
1 as  has  lu'cn  j)ro])osed  at  Brussels. 

Bi.am).  'i'ou  feel  you  can  allow  greater  compensation  if  you  get  greater  pro- 
iii  in  carrier's  liability? 

Plummer.  Exactly;  yes,  sir. 

Campbell.  If  the ‘British  shi)>  offered  a chea])cr  rate  than  the  American  ship, 
vould  still  shii>  by  the  British  or  Norwegian  ship  as  against  the  American  if  she 
npioted  the  American  shiji,  woulil  you  not? 

. Pi.UMMER.  That  ivould  be  hardly  a just  position  to  attribute  to  our  board,  Mr. 
(liell,  because  we  stand  very  srpiarely  committed  to  American  ships. 

. Campbell.  Will  you  shi])  'on  the  American  ship  at  higluu- rates  than  offered  by 
areign  ship,  or  vill  you  shi])  on  the  foreign  shi]i  if  it  offers  loMer  rates  than  the 
•i(’an  ship? 

. Plummer.  With  such  a convention  as  has  been  proposed  hero  our  people  feel 
ir  rates  Mill  be  im}iosed  on  shipping  everyv\hen  . Those  Mill  be  adjusted  by 
etition. 

. Beecher.  The  carrier  to-dav  is  at  perfect  liberU  to  assume  all  ol  the  ri.sks  and 
arge  a rate  of  freight  commensurate  Mith  the  risks  thus  assumed,  is  he  not? 

. Plum.mer.  It  M’ould  seem  so. 

. Beecher.  Therefore  the  plan  Mhich  you  suggest  is  one  which  needs  no  legis- 
1? 

. Plummer.  It  M'ould  seem  so. 

. Beecher.  But  unfortunately  the  carrier  can  not  do  it,  because  of  Morld  com- 
ive  conditions;  is  that  not  true? 

. Plummer.  I M'ould  say  that  this  convention  does  not  give  the  carrier  any 
rtunity  to  adjust  his  rates;  that  a rate  adjustment  M'ill  not  result  from  this  con- 
on. 

Beecher.  This  does  not  affect  his  rates  at  all,  and  I reiterate  my  answer  to 
proposition  that  the  reason  the  carrier  can  not  carr  »■  out  vour  plan  of  an  unlimited 
litv  and  increased  rates  is  not  because  of  a la^k  of  legislation,  but  because  world 
itions  of  competition  jirevent  his  doing  so.  Is  not  that  true? 

Plummer.  And  this  Brussels  convention  M'ill  enable  him  to  do  so;  is  that  the 

> 

Beecher.  I am  asking  you;  I am  trying  to  find  out  your  idea.  I am  not  in 
wav  bringing  up  the  Brusk’ls  convention;  I am  not  suggesting  that  that  has  anv 
ication  to  vour  remarks  at  all;  I am  only  trying  to  suggest  that  it  was  not  a lack 
.cislation  but  it  is  M'orld  competitive  conditions  which  prevent  the  carrier  from 
dug  out  the  plan  you  suggest,  and  the  only  legislation,  therefore,  M'hich  would 
el])ful  to  carry  out  your  idea  M'ould  be  one  of  eliminating  M'orld  competition— 
iviso  that  the  laM'  of'su])plv  and  demand  M'ore  repealed,  as  it  M'ere. 

•.  Plummer.  In  the  first  ])lace,  m'o  do  not  make  the  proposition;  M'e  merely  sug- 
•d  this  proposition  of  the  Brussels  rules  do  not  go  through.  AVe  are  not  offering 
lier  proposition. 

•.  Beecher.  Your  criticism  is  purely  destructive  and  you  offer  no  constructive 
estions  M'hatever? 

■.  Plummer.  We  offer  this  constructive  suggestion  that  shipping  and  shipping 
■ests  and  sliippers  get  together  on  a much  larger  scale  than  they  have  done  heroto- 
iii  this  country,  on  behalf  of  the  shipjiing  interest  and  the  shippers  in  this  coun- 
uid  discuss  the  question  very  thoroughly  before  committing  ourselves  to  anything. 
•.  Beecher.  Are  you  satisfied  M'ith  the  existing  st.ite  of  laM'? 

•.  Plu.m.mer.  Certainly  not. 

’.  Beecher.  You  think  that  some  legislation  shouid  be  passed? 

".  Plummer.  Assuredly. 

•.  Beecher.  But  you  have  no  suggestion  as  to  w'hat  it  should  be,  except  you 
ipposed  to  M'hat  the  24  maritime  nations  have  agreed  upon? 

•.  Plum.mer.  AVe  are  opposed  to  the  convention  a.s  framed  in  Brussels.  _ 
r.  Hein'EMAN'N.  Do  you  understand  any  one  nation  has  agreed  upon  this? 
r.  Plummer.  AVe  do  not  understand  that  at  the  present  time, 
r.  Beecher.  You  are  technically  correct.  My  statement  should  have  been  the 
eseiitatives  of  the  21  nations. 
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Mr.  Blanh.  Was  it  not  stated  here  the  other  day.  or  this  morning,  that  the  repre- 
sentatives of  the  British  Government,  or  .«ome  organization  in  Great  Britain,  was 
already  making  modifications? 

Mr.  IIeixemaxx.  That  was  M'ith  respect  to  the  1021  rules. 

Mr.  Blaxi).  Po.s.sibly  so. 

Mr.  IIeixemaxx.  Yes.  sir. 

Mr.  Bl.\xd.  You  Mere  the  man  mIio  stated  that. 


Mr.  IIeixemax.v.  A'es. 

Mr.  Beecher.  I think  there  have  been  a great  many  changes  since  the  1021  rules. 

Air.  Blaxi).  A’ou  think  the  committee  might  investigate.  Mr.  Plummer,  as  to 
■whether  they  could  not  fix  a lial)ility  U])on  carriers  bringing  goods  into  .America 
and  carrying  goods  from  America  so  as  to  make  these  carriers  lialde  just  as  the  domestic 
carriers  are  lialile? 

Air.  Plummer.  Exactly.  .And.  in  particular,  our  peo])le  ask  that  thi.s  liearing  be 
lengthened  and  amplified  so  as  to  bring  about  discussions  from  every  point  of  vicMV, 
■with  every  possible  intere.st  represented.  That  is  our  main  thought.  It  is  not  one 
of  destruction,  exceid  so  far  as  the  di.scrimination  caused  by  section  G of  your  bill. 
To  that,  they  are  umpialifiedly  opposed. 

Mr.  CmxDBLOM.  Yom  ])rincipal  point,  then,  is  that  further  opportunity  for  a 
hearing  on  this  matter  should  be  afforded? 

Air.  Plummer.  A.ssuredly. 

Air.  CiiixmiLOM.  Have  you  in  mind  any  peo}>le  M-bio  M'ant  to  be  heard  on  it.  M'ho 
are  not  here  to-day? 

Air.  Plummer.  There  has  been  a lajise  of  al;out  11  days  bctM'een  the  pubdica- 
tion  of  this  bill,  or  the  introduction  of  this  bill,  and  this  present  hearing.  That  ha.s 
not  given  the  people  on  tire  Pacific  coast,  the  people  in  the  Gulf  States,  or  in  the  interior, 
an  opportunity  to  lie  fully  heard.  A\  e feel,  in  fact  m'c  knoM'  from  correspondence 
throughout  the  country,  that  there  are  a great  many  more  interests  M'ho  Mould  like 
to  be  heard  than  it  is  possible  to  hear  at  this  time. 

Air.  Cni.xDBLOM.  I suggest  that  you  tell  them  to  advise  the  committee. 

Air.  Pi.UMMER.  Undoubtedly,  they  are  in  the  process  of  doing  that  noM*. 

The  Chairmax.  I M'ill  suggest  that  there  M'ill  be  no  action  taken  at  the  present 
session  of  Congress;  it  will  go  over  until  December  and  M'ill  have  to  be  reintroduced 
at  that  time.  This  is  simply  to  draM'  out  information. 

Air.  Plummer.  I understand. 

The  Chairmax.  Because  no  action  can  be  taken  at  this  session.  It  Mould  take  the 
action  of  both  the  Senate  and  the  House  and  the  Senate  is  already  blocked  up  M'ith 
business  noM'.  Our  calendar  is  jiretty  near  ch'ar,  Imt  there  is  no  use  for  our  getting 
too  much  excited  at  ]>resent,  because  m'c  cotdd  not  get  anyM'here  if  Me  should  pass 
this  bill. 

Air.  Blaxd.  Possiblv  Air.  La  Follette  Motild  like  to  have  this  bill  come  on  in  the 


Senate. 

The  Chairmax.  Undoubtedly.  He  is  not  alone  in  that,  probably,  but  unfortu- 
nately he  is  a leader  over  there.  But  this  bill  M'ill  not  go  over  to  the  Senate  at  this 
session,  so  he  M'ill  not  get  a cham’e  to  block  this. 

Air.  Quixx.  You  are  of  the  opinion  that  our  shijipers  and  ship-oM'tiers  shotdd  have 
a little  family  conference  before  they  M'ent  into  this  Brussels  convention? 

Air.  Plummer.  That  is  the  position  of  our  people  in  Ncm"  York,  yes,  sir — not  only 
that  there  should  have  been  this  family  conference,  but  a very  general  conference 
as  betM'eexi  the  shijipers  and  all  other  interests  before  any  legislation  is  framed  or  any 
conA'ention  is  franu'd. 

Air.  Beecher.  Did  not  the  Shipping  Board  attemiit  to  have  that  family  conference 
vou  referred  to,  at  this  meeting  in  Sejitember,  before  the  European  conference  M'as 
held? 


Air,  Plummer.  They  did;  I remember  the  conference. 

Air.  Beecher.  I thought  mc  had  a very  successful  family  party  at  that  time 
Everybody  had  an  opiiortunity  to  be  heard,  including  your  association.  And  I recall 
(and  perha])S  you  Mill  correct  me  if  I am  Mrong)  that  your  oVijection  to  this  same 
Article  A^l  M'as  then  considered  and  I asked  your  association  to  kindly  frame  any 
provision  M'hich  M'ould  meet  the  objections  M'jiich  you  Itad  raised  to  it,  so  that  M'e 
could  consider  that  abroad  and  endeavor  to  meet  vour  vieMS.  AA’as  that  ever  done? 

Mr.  Plummer.  It  was,  ami  communicated  to  The  committee. 

Mr.  Beecttek.  It  was  not  before  this  committee;  it  was  before  the  Shipping  Board. 

Mr.  Plummer.  1 do  not  recall  whether  a communication  was  addressed  specifi- 
cally to  the  Ship])ing  Board,  but  there  was  to  this  committee. 

Mr.  Beech  r.  Then  you  never  gave  the  delegates  of  the  United  States  abroad  any 
opportunity  to  meet  your  views? 

Mr.  Plummer.  I can  not  say  that  we  di.l  not:  I do  not  personally  recall  that. 
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STATEMENT  OF  MR.  CARY  E.  QUINN,  WASHINGTON  COUNCIL, 
AMERICAN  HARDWARE  MANUFACTURERS’  ASSOCIATION. 


M Q V INN’.  T should  like  to  say  a word.  I feel  I should  have  said  that  word  along 
with  Mr.  (’aniphell  yesterday,  hecause  ho  ex|)ressed  himself  as  not  bitterly  opposed 
to  t1  is  bill;  neither  are  we. 

T1  e (htAiRMAN.  Give  the  stenoe:ra]>her  vour  name  and  state  who  vou  rej)resent. 

M . Q uiNX.  Gary  E.  (^uinn;  Washington  Gouncil  Vinerican  Hardware  Manufac- 
ture s'  Association. 

T1  e Chairman.  Is  that  in  this  citv? 

M . Quinn.  A'o. 

M . Chindblom.  Are  you  an  attorney  in  Washington? 

M ■.  Quinn.  Xo:  I merely  represent  the  organization  in  Washington  in  some  such 
mat  ers  as  this.  We  are  and  always  have  been  in  favor  of  any  move  that  will  bring 
aboi  t a stamlardi/ation  in  shipping  documents  and  shi}>ping  as  a whole.  We  are 
larg'-  shippers;  I am  unable  to  say,  as  Mr.  lleinemann  did,  exactly  how  much  we 
carr  but  we  carrv  all  we  can. 

M organization  feels,  however,  that  it  shotdd  like  fo  have  a little  further  time  to 
cons^der  exactly  what  these  Hague  rules  are  going  to  mean.  I was  sent  <lown  here 
to-d{,y  and  yesterday  largely  to  get  information.  We  might  have  been  guilty  of  not 
having  kept  uj)  with  what  was  going  on:  t)ossil)ly  we  iiave  fallen  into  the  habit  that 
othe ’ri  have  fallen  into,  of  feeling  that  there  are  quite  a few  of  these  conventions 
bein  >f  called  to  discuss  sundry  matters,  usually  in  The  ilague  or  somewhere  else;  but, 
as  m y understanding  goes,  so  far  a.s  the  present  bill  is  concerned,  we  are  not  opposed 
to  tl  e principle  of  the  bill,  but  we  object  only  (aiui  \i  I understand  the  sense  of  the 
heai  mg,  from  what  has  come  up  here,  it  is  not  in  opposition  to  the  intent  of  the  com- 
mitt  ‘eo  to  the  extent  we  would  like  to  have  certain  portions  of  the  bill  made  a little- 
clea  er  with  respect  to  the  liability  of  the  carriers  and  the  responsibility  of  the  carriers. 

I night  say  here  that  my  organization  expects  to  ])re])are  a brief  in  detail,  so  that 
I W(  iGt  take  up  your  time  on  that  ])oint  now. 

W * should  further  like  to  be  certain  that  this  bill  is  not  going  to  be  enforced  at 
any  time  unless  it  carries  with  it  a rider  that  it  will  be  contingent  on  acce]itance  by 
otbe  • nations,  and  I believe  that,  also,  is  not  in  o])i>osirion  to  the  attitu<le  of  the  com- 
mitt  *e.  And  I might  say,  to  conclude  my  exprt^ssion  on  the  matter,  that  we  stand, 
at  tl  e present  time,  op])osed  to  any  bill  unless  these  things  are  done  and,  in  all  prob- 
ahibiy,  when  the  bill  comes  u{)  again,  as  I iinderstau  1 it  probably  will,  at  the  next 
sessi  >n,  will  be  in  favor  of  it,  because  1 believe  at  that  time  it  will  carrv  those  two 
chai  ges. 

Tliat  is  all  I have  to  say,  gentlemen. 

The  Chairman.  Does  any  one  desire  to  ask  the  gentleman  any  questions?  If 
not,  is  there  any  one  else  present  who  wonkl  like  to  be  heard. 

^! Haiuht.  I would  like  to  say  a few  words  in  re]>l}  to  Mr.  lleinemann. 

Tiie  Chairman.  All  right. 
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FURTHER  STATEMENT  OF  MR.  CHARLES  S.  HAIGHT. 

IlAiOHr.  As  I indicated  at  the  outset  of  my  argument,  my  interests  are  those 
e International  Chamber  of  Commerce,  which  is  a little  broader  than  a separate 
>nal  organization;  but  I do  not  believe  that  those  interests  differ  from  The  interests 
e American  chamber  in  any  particular. 

A*ould  like  to  reply  to  some  of  the  points  made  by  Mr.  lleinemann,  with  a view 
uting  a little  more  clearly,  perlui])s,  before  the  committee,  since  his  argument, 
really  substantial  ])oints  which  he  raised. 

* has  made  a strong  argument  that  the  Harter  Act  ought  to  a])])ly  before  the 
s are  loaded  and  after  they  are  discharged.  The  rules  in  terms  as  j»recise  as  the 
an  tongue  can  frame  them,  it  seems  To  me,  are  restricted  to  a certiuii  ]>eriod, 
cover  only  from  the  time  the  goods  are  loaded  on  the  ship  until  they  are  <lis- 
ged  from  the  shijt.  If  They  cover  no  other  period,  they  can  affect  tlie  rights  or 
nations  in  no  other  ]>eriud;  but  if  the  perfectly  <d)vious  statement  needs  to  be 
Ued,  by  all  means  let  us  restate  it;  let  us  jnit  at  the  beginning  of  the  rules  the 
Is  that  they  a]>ply  only  to  international  transit  ami  then  definitely  say  that  they 
()t  a]>j)ly  \o  anything  but  international  transit  aiid  that  the  law  now  governing 
re  and  after  loading  and  discharge  remains  the  same.  When  we  mean  a thing, 
aight  as  well  say  it  seven  times  as  not,  if  you  desire  to  do  so. 

lien  the  ])resent  rules  are  comi)ared  with  the  Hai  ter  Act  the  committee  heard 
Heinemaiiii  this  morning  sulqect  them  to  pretty  stringent  criticism,  but  he  has 
I ai^solutely  unable  to  point  out  any  particular  wherein  the  rules  are  less  favorable 
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to  the  shipper  except  in  tlie  one  pertectly  trivial  point  which  Mr.  lleeclier  hrought  ont 
vei^terdav  ami  on  which,  1 think,  Irom  the  question  1 in^ked.  indicated  that  onl 
one  lawvcrin  the  room,  in  the  course  of  a comhined  practice  pcrhap>  of  IhO 
years  ha.  ever  had  a au<e.  Mr.  Englar  said  he  has  luni  one  ciw  that  devoh  e<l  on  this 
(luestion  of  whether  seaworthiness  is  a condition  jnecedent  to  the  lienelit  ol  tlie  Harter 
Act  SimcdVa  matter  of  that  kind  is  not  going  to  wreck  onr  wliole  enterprise 

lus  mniinst  the  fact  that  Mr.  Heineniann,  after  a painstaking  iin  estigat ion  ol  _ 
niomhs  can  find  no  particular  wherein  the  shijq.er  is  worse  oil  than  he  is  to-da}^an( 
we  have  the  three  great  reforms  wherein  the  siu])per  i.-i  tremendousl>  uenefiled  the 
£H)0  per  packa^a'  Hie  claims  clause,  and  the  hnrden  ot  ])roving  pilferage  and  other 
cldmi  foi^iid.  refori^  as  von  know.  Mr.  ('hairman  and  Mr.  Ednumds,  a clamor  lues 
hcMi  made  for  rears.  They  are  not  available  to  the  shipper  A lourth 
has  I'cen  iirodu’ctii  e of  more  confusion,  perliaps.  tlian  any  other,  is  wlieie  the  s i | ]>  • 
Ms  IS  to  put  his  hill  of  lading  tha\  the  shi])owner  is  to  have  the  henefu  of  i - 
siirance  ]ihice<l  by  tlie  shipper.  That  never  wa.«  a 

your  liill  of  lading  that  the  carrier  is  not  res]ionsil.Ie  lor  ain  iisk.s  that  ^ ■‘j. 

against,  which  means  that  the  other  man  pays  the  premium  and  he  takes  the  hind.t 

”^\ow  ^whmSSSnipare  the  rules  with  the  Harter  Act  the  great  benefits  to  the  shiii- 
per  stand  out  i.erfecllv  obviously  to  any  man  who  reads  the  rules  wi  h trankne.ss.  I 
think  those  adVanta-es  ought  to  he  afforded  to  American  shqq.ers;  tliey  ought  to  he 
afforded  to  the  merchants  of  the  entire  world.  America  is  in  a position  v.lu  rt  if  \\< 
will  take  the  lead,  tliere  is  no  question  hut  what  the  rest  ot  the  world  is  read 
into  line  on  uniformity;  but  if  America  stands  up  and  tries  to  block  ii,  verv  likdv  we 

^SlrS  vMi’BELL.  On  that  ])oint.  do  you  mean  if  we  should  go  ahead  and  adoi>t  somo- 
tliing  entirely  different  from  the  Brussels  convention  tliat  the  rest  ot  the  woild  woidd 

'“'Ih"  lU,!;',',',"  Xo:  I <lo  not.  I .-ay  it  wo  will  to-<lay  iako  tho  load  o.,  tl.o  uijitono 
ruies  which  have  now  been  agreed  to  by  ])raclical  men.  1 do  not  be  icve  theie  .s  an> 
(lue^'tion  Init  what  the  other  2:1  nations  which  have  agreed  to  the  rules,  so  lai  as  then 

tr«.  will  ratify  the  rules:  hut  if  we  refuse  to  accei>t  those 
the  rest  of  them  will  say.  MVhaf  s the  useV  America  won  t c ome  in 
we  can  never  make  a success  of  it.  bet  us  go  back  to  where  we  weie.  -n  1 
whole  hatile  will  have  to  he  foiiglit  over  again.  Ami.  tor  one.  1 _ am  m,_  tjir 

tired  The  International  Chaml  er  has  had  me  working  now  lor  A)  months.  I am 
not  troim'  to  be  able  to  live  on  the  glory  of  the  ])roposilion  much  onger. 

Ifl  iTy.  bv  co.nparison  of  the  rules  ami  the  Harter  Acu  there  is  no  .pies  urn  M o u t 

the  desiraliilitv.  from  the  ship})ers’  standpoint,  of  accepting  the  rues: 
come  down  no‘w  to  Mr.  Heinemann's  real  opposition,  namely  that  he  <loes  not  nke 
tlie  Harter  Act.  He  opposes  these  rules  because,  if  we  accept  tliem,  t u>y  wi  1 u.-come 
fixed  law;  ami  what  he  wants  is  the  McKellar  Idll.  He  wants  p unlimited  hal,ilit> 
forced  inxm  the  ocean  carrier  no  exemi.tion  from  errors  oi  navigation,  no  exem]Um.i 

l^m  in  management  of  the  shiiu  Now  . ^ 

to  foster  \merican  .shipiiing.  want  to  follow  Mr.  Heinemmin  to  the  extent  ol  ].laon., 

ni.onVh.-*  American  carrier'a  responsibility  which  no  carrier  on  the  sea 

mpiired  to  liear  heretofore  and  which  no  earner,  except  the  Amin  ream  ^ 

asked  to  l.eai-.’  The  McKellar  hill  is  a ])ivcise  copy,  word  tor  word  ol  t.ie  old  V 

hill  whicli  was  debated  fully  in  the  Senate  10  or  15  years  ago  and  definitel:.  .liscan  e<  . 

Mild  wliioli  is  iiBver  going  to  b(^  ]>assed!.  in  my  judgment. 

Xmi  I think  it  is  fair  for  this  committei'  to  remember  when  you  hear  such  aigmm-nt.s 
as  Mr  ileinemann  has  nude  that  we  di.l  liave  delegates  re])resennng  the  1 nued  Stales 
at  briis.-els.  and  while  Mr.  Heimnminn  may  think  that  the  becretary  nt  State  ^ 
Fre^i  ent  omdit  to  have  cho.^en  some  representatn e ot  the  packer.s  to  nq.rescnf  this 
Jomdrv!  .hev  did  not  tl.mk  to.  I!ut  in  .Tndgo  Hous),.,  of  our  ( .tcnit  c o'jn  or  >o 
Second  rirciiiT.  1 think  most  people  will  recoinnxe  the  tact  that  tin*  1 resident  i time 
t>rohablv  the  best  (pialiiie<!  man  this  country  has.  by  Mrliie  of  hi.s  long  jaac  nc  and 
l.v  virtue  of  his  Hi  years  on  tin*  bench,  .luring  which  time  he  has 

(lueslions  dav  aU(*r  dav.  Is  ii  to  l.e  assumed  that  liecause  a clause  suits  .Imlgi  liou^h 
■ind  Mr  Beeclu*r.  tlie  admiralty  counsel  of  the  Shipping  Boar.l.  l.nt  <l.x*s  n..t  smt 
Mr.  Heineniann.  that  the  packers  are  necessarily  rndit  ami  our  exjiert.-^^  are  wiong. 

I should  .‘.a*' the  tfiesumption  would  be  rather  the  other  wax'. 

Now  smx'lvtlie  majority  tliroiighout  the  world  sliouhl  have  some  imliience  in  nor  ' 
(lumtions-  suVelv  the  majority  should  luive  some  iniluence  in  American  <iu<-.ums 
and  Mr.  lleinemann  has  state.!,  .piite  frankly,  ho  thinks,  throughout  tin* 

Empire,  that  the  shijipers  are  now  unanimous  in  wantiiig  the  rules.  1 can  not  .t(*n 
that  in  America,  the  only  really  definite  opposition  that  we  liaie  had  in  tht  la. t 
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lontlis  lias  l)eon  that  -which  ihe  ]->ackor  himscli  lias  voiced  or  has  insti,i?atod. 
\ if  tliroughoiit  tlie  world  the  hankers  are  iinammous  to  a man.  practically,  if 
mahout  tlio  world  the  cariro  uii  lerwritors  are  mia'umoiis  practically  to  a man;  if 
ay  the  shi]>]>in<j:  conferenct^  of  t!ie  world  lias  said  .\e  will  take  the  rules,  and  the 
)}iinfr  Hoard  comes  here,  althou^li  not  odicially.  hut  through  Mr.  Beecher,  hut  if 
true  that  the  American  sleamshi])  owners  and  the  Shipping  Hoard  are  not  going  to 
>-e  the  rules,  we  liave  the  three  interests  unanimous. 

u*n  we  come  to  the  shipjiers.  The  United  States  rhaml>er  of  (ommerce.  the 
:'haiits  Association  of  New  York,  the  Foreign  Trade  ('ouucil  (tlie  great  American 
ni/.ation  in  foreign  trade,  which  <loos  notliing  els<M.  and  organizations  like  that, 
tout  a dissenting  voice  ajiprove  tliese  rules,  surely  one  man  wlio  is  }>icking  out 
‘ details  and  engaging  in  rather  liypercritioal  eT’iticism,  if  does  not  seem  to  me  that 
Old  ! wreck  th(»  enterjirise  in  toto.  No-.v,  when  tlie  foreign  shi])])er  unanimou'^ly 
ots  tliese  rules  ;and  you  will  n^cogui/.e  ho  has  tlie  same  ]>rohlems  that  the  packer 
that  his  j*rohioiu8  do  not  in  any  way  di'Yer).  if  1 o accepts  the  rules  hecause  he 
in  them  an  a Ivautage  wliich  more  than  overweigus  any  ohjeclions — and  I think 
y man  to-day  will  say,  without  hesitation,  tliat  the  rules  are  unqueslionahUc  what 
ants.  U11I0S.S  he  wants  to  defeat  the  rules  in  order  to  get  thcMcKeliar  bill,  ami  then, 
uirse.  he  will  keep  on  tighting  them  -tho-e  are  sul>staiitial  an.wveivs  to  Mr.  Heine- 
n’s  main  arguments,  and  the  unsal)stantial  ones  ! would  like  to  treat  in  just  a word. 

' course,  it  makes  no  difference  whether  Mr.  Heinemanu  wnxs  or  was  not  heard, 
e rules  are  riglit.  If  they  are  riglit.  well  and  goo  1.  Hut  one  of  the  strong  argu- 
ts  Mr.  ileinemann  has  made  against  the  rules  is  that  he  had  no  op]iortunity  to  he 
<1  in  voicing  his  oppontioii.  Now'  I w'ant  to  exjilain  the  full  facts  to  you  about 
. because  I would  not  willingly  have  had  anylM;i  !>'  kept  in  ignorance  of  anything 
has  taken  place  in  connection  w'ith  these  rules  because,  by  a stroke  of  great  ill 
. I was  luime  1 as  the  American  representative  of  the  i)i!l  of  lading  committee  of 
iiternatioaa!  chamber  and  it  was  my  business  to  lian  Ue  tiie  C-imiiaigii  of  education 
merica.  And  I came  back  from  Europe  in  Vugu.-;t.  Hbil . for  the  purpose  of  frankly 
ig  the  whole  suhi(^ct  of  the  rules  before  every  man  that  i could  reach  in  America, 
le  rules  as  tliey  stand  to-day  are  the  rules  that  we  laid  drafted  then,  except  in  so  far 
my  have  been  clianged  for  the  benefit  of  the  shi])]>ers.  Tliere  is  no  argument 
can  be  made  to-day  against  the  rules  that  could  not  he  made  then.  Mr.  Ileine- 
n has  lo-day  started  to  make  a numl)er  of  crilicism-  and  tlien  said,  '‘Well,  that  has 
i covered."  And  we  Ixave  been  trying  to  cover  them  and  he  has  liad  llieso  rules 
has  studied  tliose  rules  for  twenty  months.  The  tii'^t  argumeiu  1 had.  as  the  re})re- 
itive  of  the  international  Eliamher  in  this  country,  was  Imfore  tlie  traffic  commit- 
f the  Institute  of  American  Moat  Paokers  and  I took  the  time  and  the  trouble 
, incidentallv.  spent  the  necessary  money}  to  go  to  ('liicago  to  meet  Mr.  Herrick, 
•liairman  of  lliat  committee,  atul  lus  entire  ecmiiijttee.  and  1 sjxent.  as  1 rememlier, 
'2  ]).  m.  until  7 p.  ni.  one  night  putting  the  whole  subject  U])  to  the  meat  packers. 

V*  were  not  kept  in  ignorance  and  tliey  voiced  the  same  objections  xve  have  heard 
ly, 

■vent  out  to  Fleveland  and  spoke  before  a committee  of  tlie  Cleveland  ('hamber  of 
meree  and  there  again  tlie  ]>a(‘kers  were  rejiresciUed  and,  unless  I am  imieh 
ak(‘ii.  fully  stated  tlieir  eornments  at  a subsequent  meeting, 
tlie  Manufaetiirers  and  Exnorters  ,Vsso(‘iation  in  '\v\v  York,  at  their  annual  con- 
ion  a year  ago,  I was  invited  to  s]>eak  on  behalf  of  1 he  rules  and  ^Ir.  Heinemanu  in 
)sition,  and  we  lead  a joint  <lehate  running  over  a coirple  C'f  hours,  and  again  lie  was 
d and  expressed  all  of  liL  arguments  lie  lias  ex])res.'Od  to-day,  and  still  they  passed 
olution  in  favc.r  of  the  rules. 

len  before  the  Foreign  Trade  Couneil,  in  Philadel'pliia.  last  May.  live  or  six 
ired  men  engaged  in  traffic  heard  Mr.  Heiiiemann  and  heard  me.  and  again  Mr. 
lernann  voic’od  all  of  his  objections,  and  still  tlie  Traffic  Feague  has  jiassed  resolu- 
t and  is  in  favor  of  the  rules. 

id  last  May  the  ITutCil  States  Chamhor  of  Commerce  devoted  a c<insiderable  ]>art 
' aunual  meeting  to  a full  diwsoussion  of  Tlu^  Hague  rules.  Tlierc  was  a grou]> 
ing.  unfortunately  not  well  attended,  wliere  no  resolution  was  ]>assed.  whereu|)ou 
sked  for  a liearing  before  the  resolutions  committee.  Mr.  Strong  of  Chicago  was 
‘hairman  of  that  committee.  Mr.  HenT*k  and  Mr.  Ileinemann  w(u*e  hotli  invited 
*e  the  committee. 

Hkin'eman'N'.  1 beg  your  ])ardoii;  I was  not. 

■.  HaicxHT.  y<iu  may  not  have  been  invited,  but  yeu  were  there. 

■.  Heinemaw.  I was  not. 

*.  ('hixdblom.  Was  that  Mr.  Silas  H.  Strong? 

. Haight.  Mr.  Silas  II.  Strong  of  (’hicago  was  the  chairman  of  that  resolutions 
nittee.  Mr.  Herrick  submitted  there  the  arguments  which  Mr.  Ileinemann  has 
ly  reatl  here  to-day  from  print. 
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Mr.  (’m[XI)1U.(»m.  Is  that  Mr.  Horrick  of  tho  (Jrcat  Lakos  ( o..’ 

Mr.  1I.\k:ht.  Mr.  Ilerriok  is  Mr.  Jioinemaiiu's  superior. 

Mr.  Heinkm.wv.  Ho  is  the  president  of  tlu>  institute. 

Mr.  II.\k:ht.  The  same  ar<rumonts  which  Mr.  ffoinemann  lias  n*ad  hero  to-day, 
from  praotioally  tlm  same  printc'd  pairo.  wen*  all  hoard  before  Mr.  Strong's  committee, 
the  most  representative  committee  that  the  United  States  ('hamhor  of  Commoreo 
could  put  together,  and  one  aoIo  was  recorded  in  favor  of  Mr.  Herrick's  opposition 
and  the  arguments  made  here  to-day. 

Mr.  How  many  in  favor  of  it'.’ 

Mr.  HAKiUT.  I think  the  committee  eonsisti'd  of  20.  And  then  last  Septemher.  or 
October 

Mr.  ('HiN-nm.oM.  Let  mo  sec  if  I understand  that.  A'on  say  the  meeting  was  hetore 

a committee  of  the  institute? 

Mr.  il.xicHT.  -Xo,  sir.  At  the  last  meeting  of  tie'  (hiiu'd  States  ('hamlx-r  of  Com- 
morco  there  was  a committee  on  resolutions  which  heard  hoih  .“i'les,  as  to  whether 
the  United  States  Cliamher  shoukl  or  should  not  go  on  record  as  favoring,  lor  the  great 
American  husiiiess  worhl,  the  adoption  of  The  Hague  rules. 

Mr.  Hlam>.  After  all.  is  that  material?  Is  not  tlm  riuostion  here  whether  this 
committee  finds  Mr.  Heinemanu  s objections  meritorious.’ 

Mr.  Haicht.  Hitrht.  I prefaced  my  remarks  by  sayina  tliis  was  the  unsiihstantial 
point  which,  however.  I think  I ought  to  answer;  because  if  this  committee  felt  the 
meat  pacicers  had  never  liad  a chaiice  to  be  Iieard,  you  would  think  they  ought  to 
he  heard. 

Xow  the  final  hearing  was  before  the  United  States  Shipping  Hoard  and  Mr. 
Edmonds  will  remember  that  we  came  to  him  first  au<l  said  let  us  have  a luwing 
Viet'ore  the  House  committee,  whore  everybody  can  he  present;  where  the  testimony 
can  he  oiiicially  taken  in  order  to  make  a record  upon  which  the  American  dele.sratcs 
may  go  to  Hrussels  knowing  what  the  American  businc.ss  world  wants.  Mr.  Edmonds 
thought  that  was  not  practicable,  so  that  .Mr.  Heecher  arranged  it  so  that  the  Shipping 
Hoard  held  its  own  lu'arings  and  everybody  was  incited  to  come  down  there  and 
debate  the.se  rules. 

Mr.  Hlanu.  Am  1 to  understand  that  these  various  meetings  were  before  you  went 
abroad? 

Mr.  Haight.  All  of  them,  sir;  some  of  them  a year  before. 

Mr.  ( 'uTNi)m.oM.  When  was  the  Shijiping  Hoard  meeting;  let  us  get  that  into  the 
record  ? 

Mr.  Haight.  The  Shipping  Hoard  meeting  took  place — do  yon  remember  the  date, 
Mr.  Heecher? 

Mr.  I>EECHER.  September  20-21 , l'.*22. 

Mr.  Haight.  Xotiees  were  sent  out  to  the  entire  commercial  world  to  come  to  that 
meeting  and  we  had  a large  representation  and  Mr.  Herrick,  who  is  the  jire.-ident  of 
the  Packers  Institute,  came  on  from  Chicago  and  argued  his  ]>oints  at  length.  Every- 
body heard  the  ])oints.  1 reheard  them  for  the  fourth  or  sixth  time.  Hut  he  did  not 
convince  the  rest  of  the  jieople,  and  the  mandate  which  that  meeting  certainly  con- 
veyed to  me  and  I think  to  Mr.  Heecher  was  this;  (io  to  the  other  side  and  correct  some 
ofHiese  things  if  you  can;  but  do  not  come  back  without  some  agreement.  And 
they  did  convet  some  of  tlie  ]ioinls  that  had  been  raised  and  made  the  rnle.s  more 
favorable  to  the  shi])i)er.  and  they  brought  bas'k  to  .Vmerica  an  agreeniont,  and  I can 
not  for  the  life  of  me  see  liow  anyliody.  who  has  met  me  in  open  debate  for  over  a year, 
can  suggest  that  he  has  never  had  a chance  to  he  heard.  He  simply  has  not  been 
able  to  convince  the  rest  of  the  jieojile  he  is  right ; that  is  all. 

Xow  there  are  a few  minor  details  that  ! do  not  know  I ought  to  take  u]»  the  time  to 
discU'S.  On  the  (luestion  of  a -‘shipped”  hill  of  lading  and  a received-for-shi])ment 
hill  of  lading,  nobody  can  ehango  the  facts  as  they  exist.  Steamship  companies  do 
issue  bills  of  lad.ing  showing  the  goods  have  been  received  for  shiimient  where  a vessel 
is  iK't  going  to  sail  for  a week  or  two  weeks  and  the  goods  are  delivered  on  her  dock. 
That  is  one  < f tin*  kinds  of  hn.siiiess  that  has  to  be  done.  On  the  other  hand,  there 
are  .some  iieople  wlio  say  “we  won’t  have  a received -for-.shipnient  hill  of  lading _who?e 
the  goods  mav  lie  on  the  dock  for  three  months.  It  moans  nothing  to  us.  We  will 
only  accept  a draft -draw  n-against  bill  of  lading  v.liii'li  says  the  goods  have  been  put 
on  the  ship.”  All  right;  tliat  man  can  contract  for  a “shipped”  hill  of  lading.  Hut 
then'  nilos  have  recognized  the  fact  that  some  people  want  received-lor-shipment  bills 
and  some  want  “shpiped  ” bills,  and  they  are  both  good. 

A\)U  realize  that  wdll  protect,  as  far  as  we  can,  the  business  as  it  is  done;  there  is 
no  use  of  our  shutting  our  eyes  to  the  way  business  is  done.  Mr.  Heinemaiin  does 
not  want  a “shipped  ” hill,  because  he  wants  to  draw  against  the  documents,  ]icrhaps, 
the  minute  ho  delivers  to  the  railroad.  If  the  buyer  is  satislied,  we  do  not  object; 
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the  ules  do  not  stop  him;  he  can  go  right  on  doing  business  just  as  he  has  been  doing  it. 
But  if  by  any  chance  somebody  says  I insist  upon  a ‘‘shipped bill,  he  can  take  his 
rect  tved-for-shipment  bill  down  to  the  carrier  and  get  it  stamped  “These  goods  are 
on  t ae  steamship  Aesop,- ^ or  whatever  ship  it  may  be. 

J'J  >w,  to  my  great  amazement,  Mr.  lleinemann  has  been  objecting  to  having  the 
shif  per  retiuired  to  state  exactly  what  his  goods  are  “dres.sed  meats — the  numbers 
and  weights,  his  own  figures,  and  holding  to  them.  Now  I want  the  shi])per  to  be 
just  as  honest  as  I do  the  carrier;  Vmt  I want  the  shi])per  wl:o  makes  out  his  own  bill 
of  1:  ding — you  gentlemen  won’t  overlook  the  fact  that  the  bill  of  lading  is  never  made 
out  by  the  steamshij)  company;  it  is  made  out  by  the  shipper,  in  his  own  oIHce — 
and  carries  it  down  to  the  steamsh.ip  com]>any  and  g<Us  them  to  sign  it  aiul  takes  its 
docv  recei])t  to  verify  it,  to  be  required,  when  he  makes  out  that  bill  of  lading,  to 
stat  ^ the  truth.  Why  shouldn’t  he  be  reciuired,  when  he  makes  out  that  bill  of  lading, 
upcu  the  faith  of  which  the  banks  are  going  to  loan  money,  to  state  the  truth  and  to 
be  lield  responsible  if  lie  fails  to  do  so?  I can  not  see  why  not. 

^ r.  lleinemann  has  also  said  on  page  5,  section  (h),  it  means  nothing.  It  says 
tha  — 

‘‘Any  clause,  covenant,  or  agreement  in  a contract  of  carriage  relieving  the  carrier 
or  t ie  ship  from  liability  for  loss  or  damage  to,  or  in  connection  with,  goods  arising 
fror  i negligence,  faull.  or  failure  in  the  duties  and  obligal ions  provided  in  this  section 
or  1 issening  such  liability  otherwise  than  as  provided  in  this  Act  shall  be  null  and 
void  * * 

> r.  lleinemann  vsays  that  moans  nothing.  How  am  a man  say  a clause  like  that 
me:  ns  nothing?  It  says  your  rules  shall  apply;  that  the  bill  of  lading  has  got  to  be 
regulated  by  those  rules  and  any  clause  whicli  seeks  to  evade  them  is  void.  Surely, 
a Cl  iticism  of  that  kind  is  at  least  made  because  of  a mistake. 

( n page  9,  section  5,  it  is  contended  it  is  altogether  objectionable — -“A  carrier 
sha  1 be  at  liberty  to  suiTender  in  whole  or  in  ])art  all  or  any  of  his  rights  and  iinmbni- 
ties  under  this  act.'  If  vou  do  not  have  in  a clause  of  that  kind,  bow  are  you  going 
to  i»rovide  for  the  case  where  the  shqjper  savs  “My  g(^<xls  are  worth  Sl.tKK).  1 want 
a h 11  of  lading  which  says  you  are  liable  for  $1,000?’  If  the  rules  read  tlie  carrier 
sha  1 oidy  be  responsible  for* $500  and  the  carrier  can  not  broaden  Ids  iialiility,  ho  is 
sto]>j)ed  right  tliere  from  accepting  goods  that  are  W(>rth  more  and  giving  the  man  a 
guarantee  of  a liigh(*r  Aaliie:  and  surely  we  want  no  strait-jacket  in  the  rules;  we 
do  not  want  to  stop)  legitimate  business  from  l>eing  done.  That  would  do  it. 

Mr.  Edmoiuls  liimseif  has  felt  tlmt  that  clause  i^  objectionable,  and  I am  pmr- 
tici  .larlv  sorry  to  have  heard  that  this  nurning;  but  1 do  not  see  how  a code  can  be 
so  : rained  that  it  will  be  ai)p>licable  the  world  over  t(  all  kinds  of  trade  if  you  make, 
as  saifl,  a strait -jacket  out  of  these  rules  and  say  to  the  carrier,  first,  you  can  not 
giv  ^ a less  favorable  bill  to  anyI)ody  and,  then,  yoil  can  not  give  a more  favorable  to 
an^  body.  The  man  who  is  willing  to  p)ay  for  the  insured  bill  of  lading  ought  to  be 
abi  > to  get  it.  In  our  coastwise  trade,  a large  p)art  of  the  bills  are  insured  bills  of 
lad  ng.  You  make  your  arrangements.  Now  tlie  Clyde  Line  and  tbeMallory  Line 
col  Id  not  give  an  insured  bill  of  lading  at  all.  if  you  ^ truck  out  section  5 on  p>age  9 of 
the  hill.  Surely,  we  do  not  want  To  accomplish  that. 

Mr.  Edmonus.  If  it  is  for  the  general  good,  you  kiunv  I am  willing  to  swallow  that 

sec  ion.  [Laughter.] 

Mr.  Haight.  I think  it  is  really  essential  p»ar1  of  our  whole  system. 

}!r.  Laws.  Does  not  that  secti('m  on  p>age  9 give  tlu^  ship)owner  the  right  to  agree 
on  a different  value,  without  that  clause? 

Mr.  Haight.  I do  not  know. 

Mr.  Laws.  It  says  so. 

Mr.  Haight.  Wait  a minute.  It  says  "unless  the  nature  and  value  of  the  goods 
ha  e been  declared  by  the  shipiixT.*’  * That  is  by  inference;  but  certainly  section  5 
is  tecessary  on  your  itisunxl  l>iiL 

Mr.  Law's,  ('ouldu't  lie  declare  the  goods  at  a value  of  $1.0U0  and  cover  it? 

Mr.  Beecher.  Your  p>oim  is  pirobably  good,  btit  for  the  insured  opieration  you  have 
to  lave  section  5. 

Mr.  Haight.  Certainly  section  5 is  sp>ecific  authority  to  increase  and  perhapjs  you 
do  not  need  that:  but  on  the  insured  bill  y<»u  absolutely  need  it. 

] o)w  the  summary  which  ilr.  Heinemann  gave  us  of  the  p»oints  be  piarticiilarly 
ob  ected  to,  were,  first,  the  pwiod  of  the  rules.  We  all  admit  that  has  got  To  be  only 
fro  n loading  to  diseliarge  and  that  the  Harter  Act  is  not  afiected  beyond  that;  so  that 
tlu  t argument  fails. 

On  the  claims  clause,  lie  asks  you  to  substitute  a < lause  whicli  no  other  shipqier  m 
tlii country,  and  1 know  no  other  shipiper  of  the  world  outside  of  this  country,  would 
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prefer  to  the  clause  that  is  here  now,  l^ecause  it  gives  him  an  unlimited  12  months 

right.  ...  , , ^ 

On  the  deviation  clause,  surelv  the  man  who  wants  liner  conditions  lias  only  to  go 

to  the  liner  ships.  We  all  know  the  Cdtir  and  the  Baltic  and  the  other  White  Star 
boats  from  New  A'ork  to  Liverpiool  go  to  Liverpool  and  do  not  go  anywhere  (dse;  and 
no  man  has  to  woitv  about  it.  But  if  you  ship>  by  a ily-by-night  concern  that  lies  to 
you,  that  defaults  in  its  contracts,  (like  this  Marseilles  case  Mr.  Heinemann  spioke  ol 
a.s  an  exainpile  of  a recent  occurrence,  but  the  same  case  was  argued  To  me  by  Mr. 

lierrick  12  or  15  months  ago)  that  is  due  to  your  own  fault.  ^ i t’  • i 

Mr.  Beecher.  Your  statement  abotit  the  White  Star  Line  is  also  true  ol  the  I nilecl 

States  Line,  [laughter.]  - rri  i-  •.  i 

Mr.  Haight.  Quite  so.  It  is  true  of  every  regular  line  running,  ilie  I mtecl 

Line  is  one  of  the  Shipqiing  Board’s  lines;  yes.  They  do  not  run  all  over  the  face  of  the 
earth.  But  if  vou  take  a man  with  whom  you  make  a contract  for  direct  slupmient 
and  he  does  not  carrv  it  out.  but  hauls  your  stuff  around  the  Mediterranean  for  lo 
months  with  tliis  p>acker's  stuff  aV.oard.  you  liave  dealt  with  the  wrong  man.  We  can 
net  correct  tlie  morals  of  the  entire  ship>p>ing  world;  but  if  they  will  deal  with  respon- 
sible, reimtable,  ship>i)ing  concerns,  they  will  have  their  business  done  just  as  every- 
bodv  else;  and  if  they  want  a liner  service  they  will  go  to  a liner  compjany  aiid  get  it 
shipped  and  know  ilieir  goods  are  going  just  as  straight  as  other  pieopile's  goods, 

Mr.  Beecher.  Referring  to  Mr.  Herrick’s  famous  case,  do  you  think  any  court 
would  hold  that  the  deviation  of  which  he  complains  Avould  be  a reasonable  deviation. 

Mr.  Haight.  It  is  unthinkable  to  believe  any  man  can  agree  to  carry  goods  direct 
and  then  make  Marseilles  the  eighth  or  ninth  or  fifteenth  stop  and  anlye  there  months 
afterwards  with  the  goinls  all  dest roved,  and  still  imt  haA'e  to  piay  a claim,  but  if  the\ 
have  made  a contract  under  whicirihat ‘thing  (*au  hapqien  to  them,  I can  only  say  it 

is  their  own  fault.  . i i 

Mr.  Beecher.  In  other  words,  if  Mr.  Herrick  had  had  the  benefit  of  these  rules 

at  that  time,  lie  would  have  had  full  r(*coi'ery  and  would  never  have  had  that  case 

to  comidain  of?  i i 

Mr.  Haight.  If  he  had  had  these  rules,  in  that  case  probaldy  full  recovery  ivouki 

have  been  awarded. 

Mr.  ('ampbeul.  Don’t  vou  think  he  can  recover  to-day‘. 

Mr  Haight  I ilo.  ves';  I do  not  know  of  any  reason  why  he  could  not. 

Now,  1 hope  the  committee  will  not  think  this  thing  has  to  be  debated  year  after 
year  for  17  years  more.  The  people  have  known  about  it.  have  hcanl  about  it,  and 
have  ex]iressed  their  views.  Now,  if  tliey  have  not  convinced  anybody,  some  day  we 
have  got  to  have  a vote.  In  fact,  when  the  convention  arrives  here,  it  inll  go  before 
the  Senate  as  soon  as  it  is  in  session  and  we  will  have  to  have  legislation  to  put  it 
into  effect,  and  1 ho]>e  that  wjll  lie  done  as  promptly  as  may  be,  in  order  that  some 

of  us  can  go  hack  to  work  again.  . • i i 

Mr.  I>aw.s.  Do  you  not  think  section  5 is  a dangerous  section,  in  that  it  does  not 

provide  in  here  tlmt  anv  shipipier  shall  have  the  right  to  get  a hill  of  lading  giMUg 
him  the  same  advantages  as  are  given  to  anybody  else*?  In  other  w'ords,  do  you 
not  think  it  would  he  iietter  and  safer  and  fairer  to  ]irovide  in  there  that  a shipper 
shall  have  the  right  to  demand  from  the  carrier— any  shipper  shall  have  the  right  to 

demand  from  the  cairier  an  insured  hill  of  lading.*  • i i 

Mr.  Haight.  1 tlo  not  feel.  Mr.  haws,  that  we  ought  to  try  in  an  internatmnal  code 
to  reitulate  the  morals  of  the  entire  world  on  all  subjects.  Now,  you  have  in  our  law 
to-dav.  read  to  vou  this  mornimr.  a jn-ovision  where  in  your  protection  and  the  })ro- 
tection  of  the  sidp])ers  is  so  am]dy  covered  that  you  can  not  ]>ossibly  suggest  that 
you  are  not  fully  jirotected  alrtnidv.  1 do  not  want  to  ]>ut  into  a code  like  this  pro- 
visions that  are'alreadv  fully  covered,  wliich  are  pure  surplusage,  and  to  try  to  get 
all  the  rest  of  the  world  to  come  to  that  same  form  of  ])rocedure.  . 

Mr.  Laws.  Does  not  this  open  the  door  to  secret  discriminations  between  shippers. 
How  can  one  ship])er  tell  why  it  is  that  another  shipper  is  able  to  get  his  goods  to  a 
foreign  ]>ort  chea])er  than  he  seems  to  be  able  to  do,  and  you  certainly  can  do  it  under 

that  clause?  , , , , i t.- 

Mr.  Haight.  It  does  not  open  the  door  when  the  door  has  once  been  shut,  n >ou 

sav  a man  is  willing  to  violate  the  law,  why  he  would  just  as  soon  violate  ti\o  uims  at 
once  as  to  violate  one,  and  1 do  not  see  any  reas.ou  tor  reenacting,  in  other  iioids,  the 
same  provision  vou  have  already  on  your  hooks  once. 

Mr.  Laws.  Hut  you  certainlv  leave  in  doubt  as  to  whether  or  not  one  shipper  can  not 
by  a secret  agreeinent  >ret  an  ‘advantage,  either  in  terms  or  rates,  over  another  one, 
b‘v  leaving  it  oiien  to  the  big  shipper  and  the  carrier  to  agree  to  give  him  a better  bill 
of  lading  than  other  shipiioi-s  of  like  commodities,  between  like  ports,  are  given’,  is 
not  that  possible  under  that  clau.se? 
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(r.  Haight.  All  of  which  means  von  loaA'o  in  doubt  wlielher  a man  would  violate 
law  Vvhirh  Air.  Edmonds  has  already  jiassed,  or  this  commit  tee  has  passed,  provid- 
against  discrimination. 

ir.  Pacl.  Put  in  here,  don’t  you  gh'e  him  sj^ecilic  aulherity  to  violate  it? 

!r.  Haight.  No,  you  do  not. 

!r.  Laws.  Don't  you  ])ormit  him  to  do  that  very  thing,  vithout  limit  ng  him,  by 
le  sort  of  secret  agreement,  v Inch  you  could  not  make  if  that  clause  Avas  not  in  there? 
Ir.  Haight.  It  has  to  be  in  the  bill  of  lading. 

Jr.  Laavs.  Supjiose  it  is  in  the  bill  of  lading:  sii])pose  some  big  ship]mr  comes  along 
dm  and  says,  “Noav,  look  here;  1 Avill  give  you  ail  of  my  freight  to  South  America, 
vided  I get  a lull  of  lading  that  siirren(ler.s  your  immunities  under  the  Hagr.e  rules, 
1 you  do  not  giv<^  it  to  anybody  else  and  Ave  keej)  it  under  our  hatv«.’' 

Ir.  Haight.  Mr.  Edmonds  will  tell  you  that  violaies  tlie  ]UTsent  laAv. 

Ir.  I aa\  s.  It  mav  or  mav  not;  ■''ou  give  him  the  rigl  t to  do  it  right  there. 

Ir.  Edmoxus.  A^ou  do  not  give  him  tlie  right  then*  to  go  below  this, 
ir.  l.AAvs.  A’ou  give  him  the  right  to  surrender  this. 

Ir.  Ei>mon'I>s.  You  do  not  give  him  tlie  riglit  to  go  below  tliis,  because  lliat  is  the 
dmum.  He  has  to  agree  to  tliis,  Avhether  he  Avants  to  or  not. 

Ir.  Haight.  He  has  to  agree  to  the  rules. 

ir.  Eomoxos.  Tins  is  tlie  minimum:  he  can  cm!’*  gi\*e  him  something  better. 

Ir.  Laws.  Mavbe  he  Avill;  he  mav  giA'o  something  better  to  the  big  shipper. 

Ir.  Emioxns.  He  aa*ou!c1  not  be  able  to  AA*aiA*e  these  rules;  that  Avould  be  one  thing 
could  not  do. 

Ir.  Laavs.  Under  this  section  5,  as  I read  it.  it  says  ‘LV  carrier  shall  be  at  liberty 
urrender  in  aa'IioIc  or  in  nart  all  or  anv  of  his  rights  and  immunities  under  this  act, 
Added  such  surrender  shall  he  em'oodied  in  tlie  Inil  of  lading  * * All 

it.  Now  Avhy  isn’t  it  jiossilile,  under  that,  for  the  lug  s]]i!)per  to  go  to  the  carrier 
1 say,  ‘'Noav.  look  here;  1 have  a lot  of  stuff  regularly  running  and  if  I get  a little 
ter  bill  of  lading  than  is  commonly  provided,  commonh*  offered,  to  otlier  shippers, 
ill  gh'e  you  all  of  my  freight,  and  A\'e  Avill  just  keep  That  bill  of  lading  under  onr 
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Ir.  Haight.  Of  course,  that  is  all  c^asilv  done  to-daA*. 

!r.  Laavs.  I do  not  knoAv  Avhetlier  it  is  or  not. 

Ir.  Pkhlaiax.  Hoav  w'ould  that  hurt  the  other  sliipper? 

Ir.  Laavs.  It  AA*ould  hurt  the  other  sliipper  because  lie  can  not  shi])  as  chea]>ly. 

Ir.  Peiilmax.  Tiie  freight  charge  AA’ould  he  the  same;  you  could  not  discriminate 
that. 

Ir.  I.AAvs.  Tliey  may  or  may  not  do  it. 

Ir.  Pehlamx.  All  the  rights  he  surrenders  are  these  immunities  from  liabilities. 

Ir.  Laavs.  He  can  surrender  any  immunity. 

Ir.  Perlman.  Onlv  from  liahilih'. 

Ir.  L aavs.  All  of  his  rights. 

Ir.  Perlman.  AVliat  are  his  riglits  he  can  surrender? 

Jr.  J.aavs.  They  are  innumerable. 

ir.  Perlman.  In  so  far  as  freight  charges  are  concerned,  Avhat  are  they? 

Ir.  Laavs.  I Avill  tell  you  where  it  would  haA'e  an  etfect  upon  the  meat.  It  AA'ould 
»ct  his  insurance  rate.  If  he  can  go  to  his  undeiwriter  Avith  a hill  of  lading,  Avhat 
rommonly  knoAA'u  as  an  insured  bill  of  lading,  a hill  of  lading  Avaivii-g  ail  of  these 
ions  exemptions  so-and-so  and  so-and-so,  his  un<ierAATiter  aa'ouIcI  say  ‘‘All  right; 
ill  gi\*e  you  a very  much  more  reasonable  rate,  liecause  if  anything  hap]iens  the 
p is  liable  for  it  and  I can  have  my  recourse  against  the  ship."  And  he  gets  an 
■antage  if  he  can  Lave  a hill  of  lading  Avhich  is  in  any  AA’ise  better  than  another 
- of  lading  given  to  the  ordinary  shi]>per,  and  that  ought  to  he  ]>roteeted  against 
this  so  that  the  little  felloAV  has  just  as  much  right  as  the  big  fellow.  1 think  the 
use  is  all  right  in  spirit. 

Ir.  Perlman.  Hoav  would  you  change  it? 

Ir.  Laavs.  I AA’ould  change  it  as  provided  there,  that  a shipper  shall  haA*e  the  right 
demand — first,  that  the  shipper  and  the  carrier  ran  agree  for  the  issuance  of  an 
iired  bill  of  lading;  that  any  shi])per  can.  so  as  to  make  it  universal. 

Ir.  Perlman.  Can  not  he  do  it  under  this  bill,  now? 

Ir.  Laavs.  He  might.  In  other  AA'ords.  1 Avould  provide  that  he  must  do  it  for 
uybody,  so  that  it  is  iini\'ersal. 

-Ir.  Beecher.  You  simply  v°ay  there  that  the  passage  of  this  hill  shall  constitute 
epeal  of  the  discrimination  section  of  the  ship])ii'g  act  of  19U).  to  W’hich  1 called 
attention  of  The  committee  this  morning,  so  that  your  real  remedy  Avould  ho  to 
vide  in  this  act  that  nothing  herein  contained  shall  he  deemed  to  be  a repeal  of 
provisions  of  section  IG  of  the  shipping  act  of  19JG. 

Ir.  Laavs.  That  would  cover  it  exactlv. 
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Mr  McGee.  There  is  onlv  one  answer  to  that  situation:  That  is,  if  you  Ava!it  to  i 
correct^ such  a condition  as  Mr.  LaAvs  ]>oints  out.  that  Avould  he  to  compel  the  ship 
owner  to  adA'ertise  the  fact  he  is  giving  a better  bill  of  lading  to  somebody  else,  d hat 

is  the  onl\^  Avay  vou  can  ever  really  correct  it.  ..... 

Mr.  Laavs.  I do  not  care  hoAv  he  does  it;  I Avant  to  prevent  any  discrnninalion 

betAV'cen  the  big  man  and  the  little  man.  _ . . . . , 

Mr.  Campbell.  You  do  not  think  this  section  permits  discrinunation It  simply 
says  the  carrier  may  issue  that  hill  of  lading,  hut  it  does  not  i>retemi  to  give  him 
the  ])o\ver  to  discriminate. 

Mr,  Laws.  Yes,  it  does.  ^ t i i * 

Mr.  Campbell.  No;  it  gnT*s  him  the  poA\*er  to  issue  a hill  of  lading,  hut  it  does  not 
say  he  may  discriminate  hetAveen  one  shipper  and  another,  and  you  have  an  express 
statute  AA'hich  savs  there  shall  be  no  discrimination  lietAveen  one  shipper  and  another. 

Mr.  Laws.  If  It  is  put  in  the  form  of  a treaty,  1 am  fairly  AA'ell  convinced  that  it 
Avill  do  aAvay  Avith  that  act  preventing  discrimination.  Noav,  if  there  is  any  doulit 
about  it,  and  aa'c  want  to  make  the  best  hill  AA*e  can,  Avhy  not  put  in  heie,  cither  aa hat  I 

suggested  or  what  Mr.  Beecher  suggested,  so  as  to  remove  all  dqulit — ^ 

Tliat  nothing  in  this  seetion  shall  impair  in  anywise  the  provisions  of  the  act  of  1916. 
Mr.  Campueix.  The  trouble  is  the  moment  yon  begin  to  do  that,  you  begin  to  l)reak 
away  from  the  uniformity  of  this  document,  and  that  is  going  to  lead  yon  into  deep 
waten-;  yon  are  going  to  break  down  every  thing  you  are  attempting  to  do. 

FURTEER  STATEMENT  OF  MR.  F.  H.  PRICE. 

Mr.  Fmep.  I would  like  to  make  a few  remarks  if  I may,  Mr.  Chairman. 

Some  reference  has  been  made  by  Mr.  lleincmann  to  the  interests  which  the  National 

Industrial  Traffic  League 

The  Chairman.  Who  do  yon  represent? 

?klr.  Brice.  1 am  speaking  now  as  a member  of  the  Traffic  League  and  a member  ol 

its  hills  of  lading  committee. 

Mr.  IIeinemann.  Its  present  hills  of  lading  committee? 

Mr.  I’rice.  The  old  committee  on  bills  of  lading— the  one  which  discussed  these 
rules.  1 speak  with  no  authority  from  the  Traffic  I.eague;  I speak  as  a member  of  it. 

Mr.  Ileiiiemami  has  tiled  a letter  and  given  the  impression  that  the  Traffic  Lcagiie 
is  opposed  to  these  rules.  There  have  been  one  or  two  rc'solutions  adopted  by  the 
Traliic  League  Avhich  have  the  appearance  of  being  opposed  to  the  rules,  but  subse- 
quent to  the  adoption  of  the  lirst  resolution  1 speak  of.^  The  committee  on  hills  ot 
lading  AA*as  asked  to  take  o\*or  the  draft  of  the  rules  and  discuss  them  and  then  to  otfer 
a recommendation  to  the  league  for  its  action.  I was  a member  of  that*  committee, 
and  I called  upon  the  chairman,  AA'ho  Avas  Mr.  IIeinemann,  a number  of  times  to  call 
a meeting  of  the  committee  and  Avith  no  success  for  a long  while,  ^\hen  finally  we 
met  only  one  or  tA\'o  memhors  A\'ere  there;  sometimes  four  turned  up. 

Mr.  CniNOBLOM.  Hoav  many  AA'ere  there’ on  the  committee? 

^Ir.  riucE.  Hoav  many  Avere  there,  ^Ir.  IIeinemann? 

Mr.  IIeinemann.  I belieA'e  there  Avxu'e  about  six. 

Mr.  Price,  1 do  not  remember  hm  four  being  there  at  one  time,  and  pmetinios  there 
AA'ere  onlv  Iavo  or  three  of  us.  and  at  rare  internals  Avheu  aa'O  met.^  Hiese  gentlemen 
hud  been  chosen  by  the  league  to  reiiresent  various  secti^ms  of  the  country-  the 
interior,  the  far  West,  the  far  Soutli.  the  East,  and  the  Middle  West— Avitlt  evidently 
])articiilar  reference  to  inland  railroad  traiisnoriation  matters.  They  did  not  knoAv 
anything  about  seaboard  operation  of  freight  for  export:  they  confessed  to  me  lime 
and  again  they  did  not  know  anything  about  it.  J hey  had  neA'cr  handled  a shipment 
at  seal)oard,  a dock  receifd,  shij)'s  l>ill  of  lading,  clearance  document,  or  anything  else 
to  the  sealtoard.  Tliey  left  tliat  to  their  freight  forwarder  or  their  freight  contractor. 
Mr.  IIeinemann.  Will  you  he  s]iecilic  about  the  term  ”they?’^ 

Mr.  Price.  I mean  by  “they"  the  men  AA*e  met  in  this  committee. 

Mr.  IIeinemann.  Does  that  include  myself? 

Mr.  Price.  I think  so. 

IIeinemann.  Did  1 confess  that  to  you? 

Mr.  Price.  No;  hut  vou  never  told  me  you  \\*ere  interested  in  seaboard  niattrys, 
and  I inferred  from  your  remarks  you  vrere  not.  Did  you  CA’cr  handle  a dock  receipt 
or  a bill  of  lading? 

Mr.  IIeinemann.  I think  })erhaps  I have. 

Mr.  Price.  I am  surprised  you  do  not  knoAV  more  about  them. 

Mr.  Edmonds.  The  only  kind  of  schooners  they  kneAV  Avere  ’‘prairie”  ami  “beer.” 

[Laughter.]  . , 

Mr.  Price.  I think  so.  The  railroad  companies  Avho  bring  their  freight  trom  the 

interior,  handle  it  to  the  seaboard  sometimes  on  export  hills  of  lading,  sometimes  on 
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»stic  bills.  In  any  event  the  railroad  company  deli  vers  the  freight  alongside  ship , 
here  is  no  gap  whatever  between  the  inland  hill  and  the  ocean  hill  under  ordinary 
ms 

ds  whole  matter  of  The  Hague  rules  was  judged  by  our  committee,  when  it  was 
ed,  purely  by  the  standard ^of  what  the  railroad  company  is  liable  for  and  what 
IS  to-dav  in  the  provisions  of  the  interstate  commerce  act.  d'he  result  was.  when 
net  our  committee  was  hopelessly  divided;  nothing  was  done;  we  could  make  no 
rt  to  the  league.  We  did  try  to  make  two  reports.  1»ut  they  were  not  acted  upon 
;o  this  da^e  that  I know  of  nothing  has  been  done  of  a definite  sort  by  the  league, 
use  they  admit  they  have  not  before  them  the  nec  *ssary  information  or  necessiry 
rts. 

the  meanwhile  the  packers  took  charge  of  the  league;  took  charge  of  our  com- 
oe.  ddiey  spent  a lot  of  money;  they  issued  largo  books  of  various  sorts  and  sent 
1 broadcast  all  over  the  rnited  States  as  propaganda  against  these  rules,  and  the 
argument  we  ever  heard  in  our  league  is  the  one  that  you  have  heard  here; 
have  been  the  arguments  of  Mr.  Herrick  and  Mr.  Heinemann,  of  the  packers’ 
tute. 

I that  1 wish  to  say  on  behalf  of  the  league  (1  vas  asked  to  speak  to  this  com- 
ee  by  one  of  the  members  of  our  committee)  that  the  league  has  taken  no  posi- 
and'ean  take  no  position  at  the  jiresent  time.  1 want  to  say.  further,  that  our 
ae  is  composed  of  men  who  are  employed  liy  the  traffic  association  and  the  cm- 
ers  of  labor  to  look  after  the  details  of  transportation.  Those  men  are.  in  the 
i.  perfectly  honest,  straightforward  men.  1 ha-  e never  heard  until  this  day 
man  coming  forward  and  asking  Congress  to  enact  a law  which  enables  him  to 
mit  a criminal  action  and  charge  against  the  ship  I wish  to  protest  there  again 
Mr.  Heinemann’s  representation  of  the  league  is  a minority  r'‘preseutat!on. 
r.  Hi.and.  What  is  tlie  criminal  action'.’ 

r.  I’lUCE.  Mr.  Heinemann  tliis  morning  insisted  that  he  be  allowed  to  declare 
illful  and  wrong  aalue  on  merchandise  and  to  collect  from  the  ship,  jirotesting 
nst  that  clause  of  the  rules  which  savs  that  in  case  he  shouhl  v.  illfuHy  declare  a 
ig  value  or  description  of  the  goods  he  is  iherebx  estopped  from  collecting  any- 

g.  I refer  not  to  section 

r.  Ib.AM).  What  is  your  Imsiness? 

r.  Price.  1 represent  the  Millers  Xational  Federation.  Our  federation  is  a member 
le  league  and'  so  am  I,  personally,  a member  of  th.e  h'ague.  The  flour  inillers 
very  extensive  ex])ort  flour  business  and  most  of  our  men  who  export  are  fmniliar 
L shipping  and  familiar  with  the  method.s  to  be  adoyrted  to  get  tlieir  freight  to 
shiy)s  an(l  to  make  out  their  contracts  and  bills  of  lading, 
r.  Heinkmanx.  Are  they  locattal  at  the  seal)oard  or  inland? 

r.  Price.  There  are  some  located  at  the  seaboard:  many  of  them  have  a branch 
le  .seaboard,  and  for  many  of  them  at  interior  ymints.  The  railroad  comy)anies  deliver 
r freight  for  them  to  the  ship. 

r.  Hkinemaxx.  Where  do  you  have  your  headquarters? 
r.  Price.  New  York. 

t.  HeixE-MAXX,  Do  you  not  h.andle  their  matters  lor  them? 

r Prick.  A i^roat  many  of  tlioni.  A yroat  many  of  thorn  \vho  liuvc  no  soahoard 
artment  ask  my  oflice  to  act  for  them  in  the  matter  of  clearance  and  issuing  bills 
iding  wlum  they  need  a '’shiyiyR'd  ” bill  of  lading, 
r.  EnMoxns.  You  have  a big  deymt  in  Philadelydoa? 
r.  Price,  "i'es;  in  Philadelydiia. 

r.  Di-axd.  There  is  some  friction  between  you  ami  the  rest  of  the  h-ague,  is  there 

I 

.r.  Price.  On  this  question,  there  certainly  is,  sir. 
r.  Hi-axd.  1 mean  otherwise  than  on  tins  question? 

Ir.  Price.  Xo;  none  whatever,  and  1 beg  to  say,  also,  there  is  no  yiersonal  feeling 
his  matter,  none  whatever. 

Ir.  lli.AKi).  Are  vou  a member  of  the  committee  now? 

fr.  Price.  Xo;  1 am  not  now.  There  has  been  a new  election  of  officers. 

Ir.  Ib.ANi).  And  a new  "deal”? 

Ir.  Price.  And  a new  "deal,”  and  I am  not  on  tl  e yiresent  committee  on  bills  of 
niz. 

tr.  Ciiixum.oM.  Are  the  western  flour  mills  members  of  your  association? 
tr.  Price.  Yes,  sir. 

Ir.  Chixdblom.  The  Chicago,  Minneapolis,  and  Omaha? 
tr.  Price.  Yes,  sir. 

Ir.  Chixdbi.o-M.  And  Kansas  City? 

Ir.  Price.  Yes,  sir. 
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FURTHER  STATEMENT  OF  MR.  C.  B.  HEINEMANN. 

Mr.  Hkin^kmanx.  I would  like  to  make  a further  brief  statement.  Mr.  rhairman. 
In  the  Hrst  place,  I think  I made  myself  dear  to  the  committee,  at  least,  by  filiiiir 
tlie  letter  from  the  National  Industrial  Tratlic  League  and  by  explaining  that  I did 
not  profess  to  represent  the  league  except  as  it  was  outlined  in  that  letter:  I do  seek 
to  add  honor,  if  honor  it  might  be  called.^ 

8o  far  as  the  packers  having  control  of  the  league  is  concerned,  they  have  never 
had  control  of  the  league;  they  have  never  souglit  control  of  it.  have  not  control  of 
it  to-day,  and  moreover,  they  do  not  want  control  of  it. 

It  avas  also  stated  that  I had  asked  this  ('ongress  to  enact  a law  jiermitting  me  to 
perform  an  unlawfid  act.  Nothing  could  he  further  from  the  truth.  I merely  asked 
that  the  clause  be  cleared  up  and  ex])lained  my  reasons  for  it.  We  ha^'e  sought  to 
do  nothing  unlawful,  do  not  expect  to,  never  have  so  far  as  I am  aware,  and  hope  I 
never  shall. 

Speaking  to  Mr.  Haight’s  remarks,  he  states  the  majority  should  govern.  It  seems 
to  me  that  in  accepting  aiiy  vote  of  the  majority  and  mi?iovity  standir.g.  tho^e  who 
vote  ought  to  be  those  who  are  affected.  I am  perfectly  willing  to  accept  iiis  prin- 
ciple as  ennneiated.  if  you  will  accept  the  vote  of  tlie  ship]>ers  of  this  country  and 
tlie  men  wlio  will  actually  pay  tlie  frtdglit  under  these  proposed  rules.  I am  not. 
however,  willing  to  accef)t  the  vote  of  Mr.  Haight  and  his  colleagues  and  those  who 
actually  ])ay  no  freight  in  this  connection.  I think,  in  our  presentation  this  morning, 
in  the  re{)resentatioii  which  we  tiled  of  our  organization,  that  the  Southern  Livestock 
Association  and  the  American  Farm  IJnreau  Federation  will  ]>robahly  roll  u]>  a very 
strong  vote  if  wo  come  down  to  that  basis. 

Mr.  Haight  indicated  he  was  assigned  the  unpleasant  dutv  of  educating  llie 
American  people.  That  education  was  to  be  founded  on  the  textbook  which  liad 
already  been  written  and  bronglit  back  liy  him  as  an  educator,  to  teach  us  to  like  it. 
The  fact  that  we  di<l  not  like  it  was  apparently  the  rea.soa.  He  mentions  the  fact  of 
his  visit  to  t'leveland  and  my  subsequent  ^i4t.  The  < levelaml  Association,  up  until 
yesterday,  Avhen  I last  talked  to  them,  had  taken  no  action  approving  ihe^e  rules 
nor  disaj'proving  them. 

He  mentioned  the  Xational  Manufacturers’  Association.  That  association  modified 
its  resolution  after  our  deliate  and  1 I»elieve,  unless  I am  mistaken,  rongr<‘ssman 
Edmonds  has  received  from  the  ropresenlative  of  that  association  certain  obji  ctions  to 
this  bill  now  under  consirleration.  1 have  a copy  of  the  letter  purporting  to  liave  been 
sent  to  him. 

The  Foreign  Trade  rouncil  had  already  gone  on  record,  without  a vote  of  its  memliers, 
approving  these  Hague  llules  and  there  was  no  action  taken  at  the  Philad(Jj)hia 
meeting. 

At  the  time  of  the  ('hamhor  of  Commerce  meeting  held  in  Washington  last  year, 
they  had  two  group  meetings.  One  was  a gi*ou]'>  meeting  addressed  l>y  Mr.  Haight 
and  myself.  That  gi-oiip  meeting  neither  condemned  the  rules  nor  approved  them. 
They  liad  a separate  group  meeting  attended  hy  more  i>eople  as  re])res<mting  the 
chamber,  known  as  the  insurance  group,  which  unanimously  adopted  a resolution  con- 
deming  the  rules.  The  action  of  those  two  group  meetings  was  veievred  to  the  com- 
mitting handling  the  resolutions  and,  notwithstanding  th*^  facts  which  I stale,  that 
committee  has  adoi>ted  the  resolution  mentioned  by  Mr.  Haiglit. 

1 merelv  iiruition  tho.se  points  to  illustrate  the  fact  that  all  has  not  been  ]>lain  sailing 
for  this  educator. 

Ho  far  as  the  Hague  Rules  were  concerned,  the  Illinois  Manufacturers'  Association 
registered  its  views  against  them.  The  Michigan  Manufacturers*  Association  hrst 
indorsed  them  and,  later,  when  they  were  exjilained  to  them,  they  recoiisiilered  and 
condemned  them. 

Mr.  Heinemann,  as  stated  by  Mr.  Haight,  has  not  been  considering  tliis  matter  for 
20  months.  We  have  not  considered  the  Rrussids  draft  for  20  minutes,  because 
we  have  never  had,  according  to  the  statement  of  these  representatives,  a linal 
copy  of  the  Brussels  Rules.  I will  say  to  you  gentlem  ui  if  you  will  jirovide  me 
with  the  necessary  copies  of  the  olKcial  draft,  if  and  when  it  is  release<l,  1 will  under- 
take to  distribute  it  to  the  men  who  are  actually  intensted  in  this  thing.  If  the 
majority  of  them  are  willing  to  abide  hy  that  draft,  certainly  there  will  be  no  effort  in 
our  organization  to  control  their  decision.  We  have  fought  this  thing  continuously. 
We  did  not  have  any  doubt  it  was  going  to  be  brought  down  here.  Xo  matter  how 
many  names  they  apply  to  us,  we  feel  we  liave  a right  to  be  down  here  and  to  make 
sure  the  whole  thing  is  fully  and  fairly  understood. 
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FUBTHEH  STATEMENT  OF  MR.  D.  ROGER  ENGLAR. 

Gi..\R.  Mr.  lleineinaun  and  1 are  on  the  same  side  of  the  fence,  although  it 
t apiiear  so.  We  are  both  interested  in  getting  the  best  conditions  lor  the 
The  only  difference  between  us  is  that  Mr.  lleit;emann  belongs  to  a group 
nl  V want  to  have  a set  of  rules  bc'tter  than  the  1 larter  .\ct,  but  they  want  laws 
ii(‘h  will  make  the  carrier  jiractically  an  insurer  and  give  him  no  immunity 
er.  Now,  if  1 thought  there  were  any  reasonable  pros]>ect  ot  ar'Com])lishing 
It,  1 should  not  lift  a linger  to  stop  it;  he  would  have  my  entire  sympathy, 
happen  to  be  on  that  side  of  the  fence  and  natuially  1 can  not  oj>pose  any 
vhi.'h  the  carriers  would  be  deprived  of  aiiy  immunity  whatever  it  that  were 
vise  and  lit  and  thought  possible.  The  differenci'  between  us  is  really  only 
' Ido  not  think  we  can  i)ass  a law  which  de]>rives  the  carrier  ot  any  immunity, 
emann  ai)parentlv  thinks  we  can;  he  wants  to  take  away  from  the  carrier  the 

V he  has  under  the  Harter  Act  for  liability  for  faubs  and  errors  in  navigation, 
lot  oppose  that,  but  I do  not  think  you  can  do  it  The  carrier  has  not  had 
ilitv  for  :i()  years  in  this  country,  and  never  had  it  in  most  ot  the  other  niari- 
ntries.  1 do  not  think  we  can  turn  the  clock  bad;  and,  for  that  reason,  1 do 
Mr  lleineinaun  and  do  not  svmiiathize  with  his  ]'oint  of  view. 

-ve  here  is  something  we  call  get,  which  is  a great  imiirovmnent,  over  the 
ct  and  1 think  it  will  be  most  unfortunate  if  we  lail  to  get  this  by  pursuing 
i»-V’  status  on  the  ]»arl  of  the  shijiper,  which  1 do  not  think  we  are  ca  er  going 
But  mv  pur])ose  in  bringing  this  ]ioin1  u])  was  to  point  out  that  the  ])ackers 

V a little  differently  situated  from  some  of  the  other  shippers  and  consignees, 
i-ers  are  well  organized:  they  have  their  rejiresentatives  at  all  ])oints  who  can 
r their  interests  and,  for  thal'reason,  it  may  well  be  the  beneiits  in  this  Brussels 
ion  do  not  appeal  to  them  as  much  as  they  do  t<.  the  smaller  shippers  and 

mkers  can  possibly  see  that  their  claim  is  Ided  before  the  removal  of  the 
I they  have  to  do  now.  If  they  are  shipping  packages  Avhich  are  v orth  more 
0 they  can  cut  them  in  two.  and  if  they  are  shipping  packages  Avorth  less  thaii 
•y  can  put  two  packages  together.  They  can  so  regulate  their  business,  it 
lit  that  they  can  iirotect  thern^-^olves  under  the  present  la\\ . l>i)t  that  is  not 
le  shiiipers  generally.  There  are  a lot  of  scattered  shij)pei^  1 1 have  represented 
y of  them:  I think  I am  juslilied  in  saying  thousands  ot  them)  who  ha\e  no 
tioir  they  are  absolutely  unorganized  on  this  side;  there  is  no  one  here  to 
r them  heVe.  really.  They  do  not  have  a loss,  they  do  not  have  a claim  against 
ier  more  than  once  a year  and.  Avhen  they  do.  they  have  taken  no  precautions 

and  they  are  absolutay  unprotected  under  the  present  uiAV. 

{ think  the  mistake  Mr.  Heinemann  makes.  Avith  all  flue  respect,  I think  he 
) stop  comparing  this  Brussels  convention  Avith  that  he  wants  and  compare 
what  we  have  now.  It  seems  to  me  that  is  the  compariso4i  we  ought  to  be 

leakVof  deviation:  he  says  he  does  not  want  the  carrier  to  make  reasonable 
,n<  Now,  if  you  will  just  look  at  the  liill  of  lading  we  have  now  you  will  see 
iers  can  to  anv  port  or  place  on  or  out  of  the  route  of  the  voyage,  backwards 
n-ds.  Js  often  as'they  i.lelse.  t’omparing  that  Avilh  th<>  provision  Ave  have  in 
iissels  convention,  you  can  readily  see  that  the  Brussels  couAention  is  an 
us  iinprovmnent  over  Avhat  Ave  ha\  e noAv.  and  that  means  a lot  to  a great  many 

who  unfortunately,  are  not  being  heard  here.  . 

ame  is  true  o^the‘£lU0  clause;  it  Aviil  make  a lot  ot  difterence  to  the  majoiity 

!aniris^true  of  the  burden  of  proof,  which  is  very  largely  shifted  back  on  tlie 

l>v  those  rules,  w’liere  it  bidongs.  , 

tor(‘  w'hile  it  mav  be  that  the  packers  and  some  other  very  large  and 


want.  1 do  not  tiiink  ttie  great  majoru.y  oi  i y B 

that  <'ainble.  I do  not  think  they  Avant  to  drop  a bone  for  a shado\\ , and^ 
in  *rorwhat  is  pro\  ided  in  these  rules,  with  any  reasonable  interpretations 
ot  a stickler  for  absolute  literacy,  and  as  long  as  you  presen'e  the  substance  of 
es  I think  it  Avould  be  most  unfortunate  to  lose  that  in  the  pursuit  of  something 

s.  1 have  here  a letter  from  the  National  Association  of  Manufacturers, 

1 will  place  in  the  record,  saying  they  approve  as  ,i  practical 
a final  substitute  for  highly  desirable  national  legislation  fortified  by  an 

tional  agreement. 
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.Also  a letter  from  the  National  Foreign  Trade  Council,  in  Avhich  thev  state  the 
resultiii'f  comiiromise  seems  to  have  been  as  satisfactory  a one  as  Avas  jiracticalile. 

Also  a letter  from  Chubb  A’  Son.  insurance  people,  in  Avhich  they  virtually  say  the 

.same  thing,  on  account  of  uniformity.  . ,,  , i ■ 

A letter  from  the  .Marine  Oflice  of  America  saying  practically  the  same  thing. 

All  of  them  ha\x‘  some  objections  to  one  point  or  another,  but,  as  a general  thing,  they 

think  it  is  a step  forward.  . 

The  Tanners'  Council  think  a real  eltort  is  being  made  to  arrive  at  the  terms  ot  an 

international  bill  of  lading  on  a fair  basis.  . 

The  United  Shoe  Machinery  Corporation  think  they  are  A'ery  much  improved  over 
the  draft  submitted  at  the  meeting  in  'Washington  last  October.  They  still  have  some 
objections,  but,  as  a general  thing,  they  think  it  is  an  advance. 

the  American  Exporters  and  Importers’  Association  consider  the  proposed  conven- 
tion a great  improvement  over  the  present  state  of  affaii's. 

If  there  is  no  objection.  I Avill  put  these  letters  in  the  record. 

(The  letters  submitted  by  Air.  Edmonds  are  as  folloAVs;) 

N.VnOX.A.U  .A.SSOCI.ATION'  of  M.Wt'FACTfUEU.S 

OF  THE  United  .St.vfe.s  of  Ameiiic.a, 

]Vaj<hington,  February  13,  19-13. 

lion.  George  W.  Ed.monds, 

House  Committee  on  Merchant  Marine  and  Fisheries, 

House  of  Representatives. 

Ma'  Dear  AIr.  Edmond.s:  A'ou  have  very  kindly  sought  an  expression  of  the  view- 
point of  the  National  Association  of  Manufacturers  as  respects  H.  R.  141(iG  relating  to 
the  carriage  of  goods  liy  sea,  introduced  in  the  House  of  RepresentatiA-es  by  you  on 
2 1923 

The  viewpoint  of  the  National  Association  of  Manufacturers  upon  this  general 
subject  w'as  expressed  in  a resolution  adopted  at  its  annual  convention  on  May  10, 
1922,  which  resolution  reads  as  follows: 

‘‘Whereas,  there  is  manifest  need  of  a uniform  bill  of  lading  more  satisfactorily 
defining  the  lialulity  of  overseas  cargo  carriers  in  terms  commonly  understood  and 
mutually  acceptable  to  shipper  and  carrier;  and 

“ Whereas  The  Hague  rules  of  1921  are  a step  in  securing  tliis  desirable  end  by  vol- 
untary agreements  between  representatives  of  shipper  and  carrier:  Be  it 

Resolved,  That  the  National  Association  of  Manufacturers,  in  convention  as^mibled, 
approve  them  as  a practical  step  forward,  but  not  as  a final  substitute  for  highly  de- 
sirable national  legislation  fortified  by  international  agreements. 

The  association  participated  in  hearings  on  this  subject  held  by  the  United  Stat^ 
Shipping  Board  some  months  ago,  previous  to  the  departure  of  the  delegates  from  this 
country  to  the  convention  at  Brussels,  at  w^hich  time  the  viewpoint  of  the  association 
was  directed  to  some  specific  questions  presented  by  the  draft  of  the  so-called  Hague 
rules 

We  understand  that  your  mentioned  bill  conforms  to  the  draft  of  these  shipping 

rules  as  determined  at  the  Brussels  convention.  ^ . . . , . 

Permit  us  to  suggest  that  paragraph  e,  under  section  1 would  permit  a distinct  hiatus 
of  responsibility  for  the  care  and  custody  of  goods  destined  for  ocean  transportation. 
The  mentioned  paragraph  defines  the  term  ‘‘carriage  of  goods’’  as  beginning  at  the 
time  the  goods  are  “loaded  on”  to  the  lime  they  are  “discharged”  from  the  ship. 
Many  ocean  carriers  maintain  docks  and  warehouses  for  the  assembling  of  freight 
destined  for  their  ships.  It  seems  to  us  that  the  ocean  carrier  should  be  responsible 
from  the  time  the  land  carrier  delivers  such  goods  to  the  ship’s  designated  receiving 
station  until  the  time  such  goods  are  delivered  to  a further  land  carrier  or  to  the  con- 
signee at  the  port  of  debarkation.  , • j 

It  occurs  to  us  that  paragraph  b of  section  3 should  be  modified  so  as  to  proxude 
that  the  carrier  should  “carefully  receive”  and  that  after  the  word  “discharge”  in 
line  3 the  additional  words  “and  deliver”  should  be  added.  j*  ^ • 

The  reasons  for  this  suggestion  are  the  same  as  those  offered  for  the  modification 

proposed  to  section  I,  paragraph  e.  , . . , 

Under  paragraph  f,  of  section  3,  it  occurs  to  us  that  the  provisions  as  respects  loss  or 
damage  are  unduly  harsh,  particularly  unless  the  modification  indicated  for  the  pre- 
vious. sections  are  incorporated.  jm  i n i-i  i- 

As  respects  paragraph  g of  section  3,  it  occurs  to  us  that  a shipped  hill  ol  lading 

should  be  available  upon  the  “receipt”  of  the  goods  by  the  ocean  carrier  instead  of 
w*hen  ‘‘loaded  ’’ 

Serious  objections  are  suggested  to  thfe  proAusion  of  No.  10  in  piaragraph  b of  section  4 
relating  to  strikes  or  lockouts. 
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It  oc<  iirs  to  us  that  it  is  the  duty  of  ocean  carriers  as  well  as  land  carriers  to  discharge 
their  di  ities  to  the  public  which  is  to  provide  service  and  that  the  inclusion  of  strikes 
or  lock(  uts  or  stoppage  or  restraint  of  labor  in  the  class  of  act  of  God,  war,  and  public 
enemiet  is  unsound  in  principle  and  not  justified  by  any  fair  consideration  of  the 
public  1 luty  of  the  carrier  to  provide  carriage. 

The  ■ ourts  of  tliis  country  have  frequently  held  that  ao  excuse  of  this  kind  will 
absolve  the  land  carrier  from  performing  its  public  duty. 

Then  appear  no  sound  reasons  why  such  an  exemptioa  should  be  afforded  ocean 
carriers 

In  lii  e 15  of  section  6,  we  suggest  the  insertion  of  the  word  “recei\ing*’  in  advance 
of  the  V ord  ‘Toading’-  and  in  line  16  of  the  same  section  we  suggest  the  insertion  of  the 
words  ‘ and  deliver'’  after  the  word  ‘‘discharge.^’ 

Resp(  ctfully  submitted. 

National  Association  of  Manufactuhehs, 
By  Nathan  B.  Williams,  Associate  CounseL 


National  Foreign  Trade  Council, 

Next)  York,  January  1923. 

Hon.  George  W.  Edmonds, 

I 'nital  States  House  of  Rejyresentaiives, 

]Vashington,  1).  C\ 

Dear  Mr.  Edmonds:  Replying  to  your  letter  of  January  16.  I have  consulted  with 
our  con  inittee  on  ocean  bills  of  lading,  and  am  instructed  by  them  to  advise  you 
that  tlu  National  Foreign  Trade  Council  desires  to  reiterate  the  position  previously 
taken  w ith  regard  to  the  Hague  rules.  It  is  our  feeling  that  our  position  in  the  matter 
has  not  jeen  materially  affected  by  any  of  the  changes  recently  made,  but  has  been 
strength  ?iied  by  the  removal  of  some  of  the  reasons  for  objection  to  the  rules.  I 
inclose  1 erewith  a printed  statement  of  our  position  in  the  matter. 

‘‘Our  [position  is  not  merely  that  of  shippers  of  our  products,  but  we  are  also  ship- 
owners, and  interested  in  securing  for  oumelves  and  for  the  American  merchant 
marine  j*enerally,  a square  deal  and  conditions  which  will  not  handicap  us  in  com- 
petition with  British  or  other  foreign  shipowners  in  overseas  trade. 

'‘Grea  t Britain  still  is,  and  will  doubtless  continue  to  be,  (he  largest  maritime  power. 
It  is  essmtial  to  the  successful  operation  of  American  merchant  ships  that  they  be 
not  burc  ened  by  responsibilities  from  which  their  competitors  are  free,  as  such  respon- 
sibilities must  necessarily  be  offset  by  higher  rates  of  freiglit,  and  successful  competi- 
tion woi  Id  be,  to  that  extent,  prevented.  It  is  not  practicable  for  American  shipping 
interests  to  impose  their  ideas  as  to  what  the  rules  governing  the  transportation  of 
goods  b}  sea  should  be,  on  the  other  maritime  nations  of  the  world,  with  whom  they 
are  in  ccmpetitiou.  The  Hague  rules,  in  the  present  form,  are  the  result  of  very  ex- 
tended ( iscussion  between  British  shipowners  and  representatives  of  British  shippers, 
whose  views  and  interests  were  opposed,  and  the  resulting  compromise  seems  to  have 
been  as  iatisfactory  a one  as  was  practicable.  In  our  opinion,  it  is  much  better  for 
the  United  States  to  follow  the  standard  of  the  British  in  shipping  matters,  than  to 
set  up,  i idependently,  standards  of  their  own  which  there  is  no  prospect  of  inducing 
the  othe  maritime  nations  to  adopt. 

Fait  ifully  yours,  • 

O.  K.  Davis,  Secretary. 


OCEAN  C iRRIERS  URGED  TO  PUT  HAGUE  RULES  INTO  EFFECT — ADDITIONAL  PROTECTION 

FOR  SI  IPPERS  PROVIDED  IN  NEW  RULES — -UNIFORM  OCEAN  BILL  OP  LADING  DESIRED. 

Anieri  *an  shipowners  and  operators  are  urged  by  the  National  Foreign  Trade 
Council  :o  issue,  as  soon  as  possible,  bills  of  lading  dra^n  in  conformity  with  the 
Hague  rules,  1921.  These  rules  make  material  changes  in  the  distribution  of  rights 
and  liab  lities  between  cargo  owners  and  shipowners. 

The  c*c  rrier’s  liability  for  loss  or  damage  is  increased  from  $100  to  £100  (now  about 
$435),  ai  d the  carrier  is  not  authorized  to  prorate  losses.  The  time  within  which 
claims  fc  r loss  or  damage  can  be  filed,  is  materially  lengthened.  In  case  of  loss,  the 
burden  c f proof  is  placed  upon  the  carrier  to  show  that  the  loss  did  not  occur  while 
the  good?  were  in  his  charge. 

The  fc  [lowing  statement  represents  the  views  of  the  executive  committee  of  the 
council,  of  which  Mr.  James  A.  Farrell,  president  of  the  United  States  Steel  Cor- 
poration, is  chairman: 
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“The  committee  believes  that  these  rules  embody  as  favorable  a readjustment 
of  the  distribution  of  liability  between  shipper  and  carrier,  as  can  at  present  be 
secured.  While  fully  cognizant  that  these  rules  do  not  satisfv  many  of  the  demands 
of  the  shippers,  the  committee  is  of  the  belief  that  their  adoption  will  constitute  a 
substantial  step  in  the  right  direction,  and  will,  in  fact,  confer  very  real  benetit  on 
tho  foreign  trade  of  the  United  States. 

“The  committee  wishes  to  point  out  that  ocean  transportation  is  an  international 
business,  and  that  American  companies  can  not  continue  to  compete  in  the  carrying 
trade  of  the  world  if  saddled  with  burdens  not  imposed  on  their  foreign  competitors. 
If  it  is  desired  to  secure  additional  modifications  in  the  relationship  between  shipper 
and  carrier,  the  committee  feels  that  action  to  tliis  end  should  be  taken  simultaneously 
by  the  leading  maritime  powers. 

“The  committee  is  of  the  opinion  that  the  principle  of  uniformity  of  commerrial 
documents,  to  which  the  National  Foreign  Trade  Council  has  fre<|uently  declared 
its  allegiance,  will  be  materially  aided  l)y  the  adoption  of  the  Hague  rules,  1921. 

“The  committee  urges  upon  American  ocean  carriers  the  desirability  of  putting 
these  rules  into  effect  at  the  same  time  that  they  are  first  applied  elsewhere,  thus 
enabling  our  shippers  to  offer  their  foreign  customers  shipping  documents  providing 
as  great  a degree  of  protection  as  will  be  afforded  by  our  competitors’  bills  of  lading. 

“Inasmuch  a-s  the  Hague  rules,  1921,  emliody  some  provisions  not  in  complete 
•conformity  with  the  Harter  Act,  1893,  which  is  the  controlling  legislation  in  the 
United  States,  the  committee  is  of  the  opinion  that  Congress  should  pass  enabling 
legislation  which,  while  retaining  the  Harter  Act  in  force,  will  permit  American 
ocean  carriers  to  make  contracts  in  accordance  with  the  provisions  of  the  Hague  rules, 
1921.  The  committee  feels  that  such  enabling  legislation  will  meet  the  situation, 
and  can  be  secured  more  promptly  than  a general  revision  of  the  Harter  Act  to  bring 
it  into  conformity  with  the  Hague  rules.” 

The  National  Foreign  Trade  Council  is  planning  to  call  a meeting  of  shipowners, 
traffic  managers,  bankers,  and  insurance  men,  during  the  Philadel])hia  Foreign 
Trade  Convention,  May  10,  11,  12,  in  order  to  consider  these  rules  and  to  take  steps 
necessary  to  secure  their  adoption. 


New  York,  February  12,  1923. 

Hon.  George  W.  Edmonds, 

House  of  Representatives,  Washington^  T>.  O. 

Dear  Sir:  We  are  sorrv  to  sav  that  the  sudden  deatli  of  one  of  our  associates  makes 
it  impossible  for  any  member  of  our  firm  to  attend  the  hearings  before  your  committee 
tomorrow  and  Wednesday.  We  are  anxious,  however,  to  place  on  record  tlie  fact 
that  our  firm  and  the  companies  which  we  represent  art‘  stroiiglv  in  favor  of  the  accept- 
ance, by  this  country,  of  the  international  code  governing  bilLs  of  lading,  as  it  was 
agreed  to  by  the  diplomatic  representatives  of  24  commercial  nations  at  the  recent 
Brussels  conference. 

The  changes  which  have  been  made  in  the  Hague  rules  since  they  were  first  drafted 
hav^e  practically  all  of  them  been  in  line  with  American  \iews,  and,  as  thev  stand 
today,  the  rules  represent,  in  our  judgment,  a fair  compromise  between  the  different 
interests. 


The  dispute  between  shippers  and  carriers  has  been  a long  one,  and  its  termination 
is  much  to  be  desired,  and,  from  the  American  standiioint,  the  presemt  code  certainly 
should  be  acceptable,  since  it  is  virtually  a codification  of  our  Harter  Act.  with  several 
important  additions  for  the  protection  of  shijipers,  wliich  they  very  much  need  and 
for  which  they  have  long  contended. 

UnderwTiters  and  bankers,  as  well  as  carriers,  need  international  uniformity  in  the 
law  governing  ocean  shipments,  and,  to-day,  we  have  a chance  to  secure  that  uni- 
formity whicJi  has  never  before  been  presented.  We  sincerely  hope  that  the  rules 
will  be  ado)>ted  without  any  cliange  wliatever. 

Sincerely  yours, 


Chubb  ct  Son. 


Marine  Office  of  America, 

Xnr  York,  February  iO,  1923. 

Hon.  G.  W.  Edmonds, 

House  Olfiee  Building,  Washington^  1).  C. 

Dear  Mr.  Edmonds;  Tin’s  letter  is  in  reference  to  the  bill  introduced  by  you 
(H.  R.  14166)  incor})orating  the  rules  of  the  Brussels  conference  into  legislative  form. 
I will  not  be  able  to  come  down  to  Washington  for  this  hearing,  but  Mr.  William  H. 
Jones,  manager  of  our  adjusting  department,  will  be  there.  Mr.  Jones  has  been  to 
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Washiu"  ou  before  on  bill  of  lading  matters  and  lie  is  thoroughly  familiar  with  the 

Hague  n les  and  developments  up  to  date.  ^ ^ it  t’iv 

Under  the  Brussels  conference  the  shipowners  were  willing  to  have  the  liability 
imposed  on  them  of  approximately  $500,  and  in  view  of  this  voluntary  agreement 
there  see  ns  to  be  no  good  reason  to  reduce  in  American  legislation  the  limit  of  liability 
to  $100,  which  would  be  a step  backward  from  what  was  agreed  in  Europe;  pd 
America!,  legislation  will  be  more  or  less  of  a model  to  future  European  legislatioli. 
If  there  is  legislation  at  all  on  the  limit  of  liability  it  should  be  $500.^ 

This  bdl  and  the  conference  rules  refer  solely  to  the  liability  of  the  shipowner 
while  th  ‘ goods  are  actually  loaded  ou  the  vessel.  This  is  only  a part  of  the  ship- 
owner s liability,  which  extends  throughout  the  entire  bill  of  lading  period;  that  is, 
from  the  time  the  carrier  receipts  for  the  goods  until  a proj-er  delivery  is  made. 

Due  tc  various  laws  and  customs  it  may  be  advisable  to  attempt  to  have  interna- 
tional ag ’cement  only  while  the  goods  are  on  board  the  ship,  and  permit  local  legis- 
lation to  fix  the  carrier's  liability  while  the  goods  are  on  shore;  or  at  least  while  they 
are  not  ^n  board  the  steamer.  We  feel  very  strongly  that  if  the  United  states  is 
croing  to  : dopt  the  Brussels  conference  rules  by  legilsation  tliat  there  should  be  another 
act  or  acditional  sections  of  this  act  covering  tlie  shipowner’s  liability  in  respect  to 
the  perud  of  time  that  the  goods  are  not  on  board  the  steamer,  and  the  earner  s lia- 
bility di  ring  that  period  should  not  be  less  than  it  i.s  while  they  are  in  the  steamen 
Internat  onal  agreement  may  be  very  difficult  to  secure  'luring  this  period,  and  it 
may  bo  he  best  policy  if  international  agreement  can  not  be  secured  for  the  whole 
period  h have  it  agreed  to  in  two  flivi-sions,  and  agree  on  the  water-borne  period  at 
one  time  and  the  remaining  period  later.  In  any  event,  we  feel  that  the  position  of 
this  coin  try  should  be  clearly  set  forth  and  an  attempt  be  made  at  international  agree- 
ment on  the  remaining  portion.  * u * ..i  i • 

\^  e fe<  1 that  one  of  the  most  important  ])rovisions  ot  the  Harter  Act  is  that  the  ship- 
owner II  list  make  proper  delivery  of  the  goods,  and  there  is  nothing  contained  in 
II.  R.  1-?  16(>  making  any  such  requirement,  and  we  feel  that  this  later  legislation  mav 
be  consi  lered  as  to  some  extent  overriding  the  Harter  Act,  even  though  it  is  stated 
that  the  ‘Hlighta  and  obligations  of  the  carrier  under  the  provisions  of  sections  4281 
to  4289,  inclusive,  of  the  Revised  Statutes  of  the  United  States  are  not  aftected  by 
the  new  act.'’ 


V ^Yv  trulv  vours, 


S.  I).  McComh,  Manager. 


Marine  Office  of  America, 

\ew  York,  February  21,  1923. 

Dr.  S.  t . lIl  EBNER. 

Slates  Shipping  Boanl, 

Washington.  D.  (\ 

Dear  Doctor  llrEBNEu;  This  will  acknov.-lodge  receipt  of  your  letter  of  the  16th 
Fehruai  c.  I regret  that  I was  not  able  to  he  in  Washington  for  the  hearings  on  the 
Ettli  am  14th  for  tlie  bill  covering  the  Brussels  convention,  and  to  have  a talk  with  you 

and  for  gressinan  Edmonds.  . 

I tlui  k ail  interests  appreciate  that  if  tliis  country  is  to  iiecome  a ]>arty  to  the 
BrussoU  convention  it  is  necessary  to  pass  this  bill  without  change,  but  unle^ss  there  is 
another  bill  accompanying  it  I think  that  it  is  going  to  ])roduce  a considerable  amount 

of  confunon.  ^ , n i i j 

The  1 riissels  convention  only  inovides  for  the  time  the  goods  are  actually  loaded  on 

the  shiv  , and  as  the  bill  if  passed  will  not  override  the  Harter  Act,  the  latter  will  apply 
all  the  t ime,  and  particularly  outside  the  period  the  goods  are  on  the  vessel.  Ihete  is 
no  limi  ation  in  the  Harter  Act  as  to  the  period  when  it  applies,  as  thus  is  an  act 
"overni  ig  what  clauses  may  or  may  not  be  put  in  a lull  of  lading,  and  is  intended  to 
prevent  the  shiiiowner  from  evading  certain  responsibiiity.  One  of  the  most  important 
features  in  the  Harter  Act,  I have  always  felt,  is  the  recpiirement  for  making  a proper 
deliver  ; and  tliis  feature  carriers  have  always  been  most  anxious  to  avoid. 

In  remrd  to  the  new  bill,  the  commencement  of  carriage  will  probably  be  very 
dilliculi’to  lix  exactly,  and  undoubtedly  there  will  be  considerable  arguinent  and 
litigatk  u.  We  feel  that  if  the  Brussels  convention  is  adopted  without  any  additional 

legFslati  on  the  situation  will  apparently  work  out—  . , 

1 Fr  )m  the  time  the  goods  are  received  by  carrier  until  the  time  vhen  carriage 
be"ins  earner’s  liability  is  governed  by  common  law  as  warehouseman  or  bailee 

2.  Fr  )m  the  moment  the  carriage  begins  to  the  time  when  the  goods  are  loaded 

on  the  s teamer,  carrier’s  liability  is  governed  by  the  Harter  Act.  , . , , 

3.  Frim  the  moment  goods  are  loaded  on  the  ship  untQ  they  are  discharged,  car- 
rier’s li  ibility  is  governed  by  the  Brussels  convention. 
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4.  From  the  moment  of  discharge  until  ])roper«lelivery  is  made  the  carrier  s lia- 
bility is  governed  by  local  laws  covering  warehouseman  or  tiailee  liability  or  l>y  the 

Il3,rfci*  Act. 

As  a practical  matter  this  situation  will  probably  not  work  very  saiisfactorily  in 
some  eases,  and  will  lead  to  eomplieations.  esjiecially  in  ca.ses  where  it  can  not 
proved  the  damage  to  the  goods  occurred  while  they  are  actually  loaded  on  hcjard  the 
ship.  It  therefore  seems  to  us  very  desirable  to  have  sonie  companion  Fgislation 
covering  the  goods  from  the  time  they  go  into  the  custody  of  the  carrier  until  delivery 
is  madeF  excluding  the  time  covered  by  the  Brussels  convention.  We  think  that  an 
endeavor  should  be  made  to  reach  intf'rnational  agreement  on  this,  hut  that  Congress 
should  act  here  without  waiting  for  an  international  agreement,  so  that  shippers  and 
underwriters  in  this  country  at  least  will  he  free  of  these  complications  and  I think 
that  if  the  United  .'States  did  enact  such  a law  the  other  countries  would  very  ri^adily 

follow  suit.  ,,1.1  .'1 

There  is  another  very  important  feature  that  possibly  could  he  taken  care  ol 

having  two  sections  added  to  11.  B.  141  (J6,  to  take  care  of  cargo  carried  on  deck  and 

l)ulkcar<ro:  . , . , , , , 

Deck  carm:  The  Brussels  convention  and  IF  R.  14166  exclude  deck  cargo.  Thert- 

seems  to  he  no  tiof>d  n'ason  whv  the  liability  of  the  earrier  in  res]iect  to  tin*  cargo 
carrieil  on  deck'should  not  he  governed  by  international  agn'cment  as  well  as  cargo 

carried  under  d<>ck.  , . , . , i,  , .•  u iC 

Bulk  car^o*  Tlu^ro  i?  no  provir^ion  ot  anv  kind  in  the  Bruss^ds  con\entioii  oi  li.  It. 

14166  for  hulk  cargo.  The  limitation  of  liability  elati.se  limits  liability  to  tlOO  ix‘r 
package  or  unit,  and  it  is  surely  not  intended  to  consider  an  entire  cargo  ol  a vessel 

as  one  unit  and  limit  it  to  llOih  i . 

We  would  recommend  that  in  eases  of  Imlk  cargo  either  a ton  or  KK)  culne  leet 
l>e  considered  as  a unit;  and  the  carrier  would  then  he  liable  uj)  to  t;  KM)  for  each  ton 
of  100  cubic  feet.  There  is  no  P'ason  why  an  international  airreement  should  not 
cover  hulk  cargoes  as  well  as  jiackage  freight,  and  we  think  that  proAisiuns  should 
he  made  for  this. 

I am  sending  a copy  of  this  letter  to  (’ongressman  Edmonds. 

With  kind  regards,  and  trusting  that  T Avill  have  an  oi>])ortunity  ol  seeing  you  soon. 
Sincerely,  yours,  ^It'CoMB. 

Taxxer.s’  Colncii-  of  the  Unitep  States  of  .\merk  a, 

Xeir  York,  Fehrnary  5, 

Hon.  George  W.  Edmonps, 

House  of  Representatives,  Waskinejtejn.  1>.  < . 

Dear  Sir:  Supplementing  my  repdv  to  vour  lette-r  of  January  16  1 have  discussed 
the  (piestion  of  advocating  the  acloption  of ‘The  Hague  rules  with  .Mr.  W.  G.  Mitchell, 
chairman  of  our  tralHc  committee  and  with  other  authorities  in  the  industr)-. 

.Vs  a result,  our  feeling  is  that  while  .shi]ipers  of  leather,  like  those  of  other  com- 
modities, are  undoubtedly  interested  in  the  otitcome,  the  question  of  the  exact  torm 
of  the  rules  or  of  the  uniform  bill  of  lading  to  be  adopted  h^  now  come  down  to  the 
settlement  of  technical  details  in  which  the  interests  of  shippers  are  represented  a& 
well  as  circumstances  ])crniit  bv  organizations  like  the  National  Industrial  1 rathe 
League  and  the  Merchants’  Association  of  New  York.  There  seems  some  reason  to 
thiiik  that  a further  expression  of  our  opinion,  without  a thorough  knowledge  ot  all 
the  details  just  referred  to,  might  complicate  such  a settlement  rather  than  facilitate  it. 

We  think  a real  effort  is  being  made  to  arrive  at  the  terms  of  an  international  hill  ot 
lading  on  a fab  basis  and  that  the  disposition  of  our  industry  will  be  to  wish  that  what- 
ever form  may  be  worked  out  among  the  organizations  best  qualified  be  given  a lair 

and  thorough  trial.  , - , -.i 

We  wish,  however,  to  express  our  appreciation  of  your  taking  the  matter  up  with  us. 

A'ours  faithfully, 

Ed.  Brand,  Secretary. 


United  Shoe  Mai  hinera'  Corporatio.v. 

Boston,  Mass.,  January  20.  1923. 

Mr.  G.  W.  Edmonds, 

Committee  on  Merchant  Marine  and  Fisheries, 

Washington,  1>.  C. 

Dear  Sir:  Your  kind  favor  of  the  16th  instant,  inclosing  a final  draft  of  The  Hague 
rules  as  amended,  was  received,  and  I am  pleased  to  say  that  they  are  \eiy  much  im- 
proved over  the  draft  submitted  at  the  meeting  in  Washington  last  October.  1 here 
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are,  however,  u few  rhange!^  which  I would  ask  you  to  consider.  Article  3.  “Respon- 
sibilities and  iabilities,’’  section  6,  beginning  the  middle  of  the  sixth  line.  The 
same  reads  as  ollows: 

“If  the  loss  'IT  damage  is  not  apparent  the  notice  must  be  given  within  three  days 
of  the  deliver)  of  the  goods.” 

In  many  caf  ?s,  as  the  records  will  show,  it  is  absolutelv  impossible  to  give  a notice 
until  the  goods  actually  come  into  the  posses.sion  of  consignee- -Rio  de  Janeiro,  for 
example— it  fiequently  happens  the  goods  are  held  in  the  custom.s  for  30  days  after 
di.'icharge  by  t ie  steamer. 

_ It  is,  of  coune,  unfair  to  the  consignee  to  refpiire  certain  facts  whir-h  he  could  not 
give,  and  shm  Id  this  be  insisted  upon  it  would  undoubtedly  result  in  a notice  of 
damage  to  the  deamship  company  on  every  shipment  whether 'damaged  or  not,  other- 
wise the  consu  nee  would  have  no  protection. 

I would  suggest  this  sentence  be  changed  to  read  as  follows: 

“ If  In.-^s  or  di  mage  is  not  apparent  the  notice  must  be  given  within  three  davs  after 
delivery  of  thf  goods  to  the  consignee.” 

Article  4,  “r  ghts  and  immunities,”  section  2-A,  reads  as  folhuvs: 

“Act.  neglet  t or  default  of  the  master,  mariner,  pilot,  or  .survaiif'e  of  the  carrier  in 
the  navigation  or  in  the  management  of  the  ship.” 

.Although  it  s our  understanding  that  the  shipowner  is  protected  under  the  Harter 
Act.  it  is  neve  thelcss  unjust,  and,  if  jiossible,  should  be  eliminat(‘d. 

Section  (5  ref  ds  as  follows: 

“Neither  th<  carrier  nor  the  ship  shall  be  responsible  in  anv  event  for  loss  or  damage 
1o  or  in  Conner  tion  with  goods  if  the  nature  or  value  thereof  as  shown  on  the  B/L  has 
been  willfully  nisstated  bv  the  shipper  on  the  B/L.” 

It  seems  to  i s that  this  is  rather  a strong  pro\usion,  which  is  sure  to  cause  more  or 
less  controversv  between  the  shipper  and  the  carrier.  The  rvords  “Hnllfully  mis- 
stated,” while  no  doubt  intended  to  cover  only  irresponsible  shippers,  can  be  so  con- 
strued as  to  n ake  it  jinssible  for  the  carrier  to  waive  liability  for  mistakes,  omis- 
sions, etc. 

It  does  not  s >em  to  us  that  the  carrier  should  be  entirely  relicA  ed  of  re.sponsibiliv. 

Article  7,  “I  mitation  cf  the  application  of  the.se rules.”  It.seeinsto  usthere  should 
be  a suppleme  itary  clause  reading  substantially  as  follows:  “Acceptance  of  B/L  by 
the  shipper  doi  s not  force  the  sliipper  or  holder  of  B/L  to  accept  the  conditions  of  this 
article.” 


Thanking  yc  .i  for  the  opportunity  of  giving  the.se  matters  further  con.sideration,  I 
remain, 

Your§  v<  ry  truly. 


H.  B.vi.nwiN, 

Marwgrr,  Tvnnapnrtntion  Department. 


Amf.uk'.vn  E.xi'okteu.s  .\Nr>  Impouteu.s'  Association, 

New  Yoii',  February  2,  1923. 

Hon.  Groro  ; AV.  Ed.mon'o.s, 

Committi  c f))i  the  Merchant  Marine  and  Fi-fheries, 

House  of  Representatives. 

In  re  Hague  ru  es,  revised. 

J>EAR  Pin:  3 liank  a ou  for  your  letter  of  January  23  on  above  subject,  inclosing  a 
copy  of  the  ruk  s as  revised  at  tlie  London  conference  and  the  Brussels  convention. 

Iliese  pa{)er.=  were  given  careful  study  by  our  freight  committi'e  and  our  board  of 
directors,  whicl  passed  favorably  upon  tlie  report  submitted  by  the  freight  committee. 
A copy  of  thi?  rejiort  is  attached  and  we  trust  it  may  prove  of  v.ilue  to  you. 

Again  tlianki  ig  you  for  calling  this  matter  to  our  attention,  we  remain,' 

Verv  tru  v vours. 

% ft  * 


Ameuican  Exporters  & Importers  Association,  4 i 

E.  C.  IIiNEs,  Secretary  to  the  Hoard  o f Direciors, 


report  of  freight  committee. 

UelVrring  to  t lo  matter  of  Hague  rule  re  bills  of  lading  as  adopted  at  Brussels  October 
1922,  would  -=ay  that’the  draft  of  these  rules  as  finaily  adopted,  has  been  examined 
by  your  commi  tee  with  the  following  results.  With  the  one  exception  noted  below, 
we  consider  tli  s proposed  convention  a great  improvement  on  tlie  present  state  of 
affairs,  as— 

\ . When  adopted  it  will  provide  a uniform  set  of  conditions  for  all  bills  of  lading. 
This  is  a very  ( ecided  gain. 
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2.  Becaiii?e  the  limit  of  liability  of  a carrier  i.?  raided  to  € 100  per  package.  This  is 

a more  equitable  maximum  than  heretofore.  , , , 

3.  In  many  minor  way.s  the  liability  and  rights  of  both  carrier  and  shipper  are  defined 

to  tile  great  benefit  of  all  concerned.  . 

AVhile  expressing  our  general  approval  a.s  above,  we  wi.sh  to  say  that  in  one  important 

respect  the  draft  of  the  rules  as  .submitted  needs  modification.  AVe  refer  to  Article  HI. 
Section  0 As  drawn,  this  section  would  make  it  diflicult.  if  not  impos.sible.  for  a 
shipper  or  consignee  to  collect  anv  claim  again.st  a ship,  and  in  our  o{)inion  the  }iro- 
visions  of  this  article  are  so  unfair  to  the  sbijiper  that  its  adoption  as  drawn  will  mean 
tint  it  will  not  be  enforced  bv  the  courts  as  it  will  be  considered  unreasonable.  The 
article  is  not  worded  clcarlv,‘bnt  as  nearly  as  we  can  determine  it  seems  to  provide: 

1 As  to  cargo  discharged  in  such  condition  that  it  is  evident  that  it  is  damaged: 
A claim  must  be  made  at  the  time  such  packages  are  disidiarged  from  the  carrier  “into 
the  custodv  of  the  person  entitled  to  delivery  thereof.  ” Tins  notice  must  be  in  writ- 
ing at  the  time  the  goods  are  received.  It  is  not  clear  whether  if  the  goods  went  from 
the  ship  to  a cu.stomhouse.  they  would  bo  deemed  to  be  delivernl  into  the  custody  of 
the  consignee,  but  this  would  seem  to  be  the  moaning,  the  question  here  hinging  on 
whether  delivery  to  a custonihoti.se  would  be  “into  the  custody  of  the  person  entitled 
to  delivery  thereof.  ” Wo  think  this  jiart  of  the  article  should  be  made  clear  on  tins 
point  and'also  .should  be  changed  so  as  to  give  consignee  .some  time  in  which  to  make 

his  written  claim.  ...  , • . i • 

2 As  to  cargo  discharged  in  such  (picstion  that  no  damage  is  apparent:  1 n this  case, 

the  convention  is  not  only  vague  but  seems  to  directly  contradict  itself.  It  says  that 
the  consi<mee  is  to  have  three  days  in  which  to  give  notice  in  vTiting  that  the  goods  are 
daniao-ed"'  hut  there  is  nothing'to  show  that  if  goods  are  disiJiarged  into  a cn.stom- 
house'’the  three  day.s  would  not  begin  to  count  immediately  the  customliouso  took 
delivery;  so  that  even  if  three  davs  Avere  enough  time  in  ivhich  to  give  notice  of  damage , 
it  woulil’lie  utterly  inadequate  if  the  time  while  the  goods  are  in  the  cnstomlion.se  is 
to  count  as  a part  of  the  three  davs.  Tint  the  sect  ion  goes  cm  to  say; 

“Notice  in  writing  will  not  he  admissible  if  the  state  of  the  goods  has  at  the  time 
of  roeeiiit  been  agrec^d  to  he  otherwise  than  as  stated  in  the  notice. ^ 

This  seems  to  mean  that  if  goods  are  in  a]iparent  good  condition  and  are  signed 
for  as  received  in  that  wav.  no  matter  how  tliev  turn  out  upon  nnjiacking,  no  notice 
of  damage  is  of  any  avail,  which  is  directly  in  conflict  with  the  statement  that  the  con- 
signee if^to  have  three  days  in  which  to  advise  of  a claim. 

^Mtogether.  this  article  is  unsatisfactory  on  account  of— 

(a)  Its  being  entirely  too  vague  as  to  who  is  to  give  notice  of  damage  and  whether  a 

receipt  hv  a customhouse  is  to  hind  the  consignee.  _ 

(h)  Inadequate  time  for  tho  filing  of  the  claim— “immediately  in  case  oi  goods 
which  show  damage  and  “three  days”  in  case  of  goods  which  do  not  .Hiow  damage 

On  the  outside.  . , , . j i *i 

{(•)  (pic.sfion  as  to  wlictlu>r  the  latter  jiarf  of  the  article  does  not  canocl  entirely  the 

three-(iav  imivision. 

In  view  of  the  iin))orfance  of  this  niattor  of  filing  claims,  your  crmmiiltep  suggests 
that  the  following  he  snlifstitiited  for  Article  1 1 1,  section  0: 

“Unless  notice  of  loss  or  damage  and  the  general  nature  of  such  lo.ss  nr  damage  lie 
given  ill  writing  to  the  carrier  or  his  agent  at  the  port  of  dis<Jiarge  within  10  days 
after  the  delivery  of  the  goods  into  the  custody  of  tlic  consignee  or  liis  agent,  or  other 
person  entitled  to  delivery  thereof  under  the  contract  of  carnage,  the  acceiOanfe  of 
such  delivery  sliall  l»e  inihia  farie  evidence  of  the  delivery  of  the  goods  as  desenhed 
in  the  hill  of  lading:  Provitied.  That  should  delivery  he  made  to  a government  agency — 
e g a customhouse — the  iO  davs  not  to  begin  to  count  until  such  time  as  the  Gov- 
ernment agency  will  allow  tlie  goods  to  he  withdrawn  by  the  jicn^nn  entitled  to  tako 
clclivorv  tiioroof. 

“In  any  event  the  carrier  and  the  ship  shall  lie  discharged  from  all  liability  in 
respect  of'  lo.ss  or  dama.gc  unless  suit  is  brought  within  one  year  after  delivery  of  the 
goods  or  the  date  ivhen  the  goods  should  have  been  delivered. 

“In  the  case  of  any  actual  or  apprehended  lo.ss  or  damage  the  carrier  and  the  receiver 
shall  give  all  reasonable  facilities  to  each  other  for  inspecting  and  tallying  the  goods.” 
Respectfully  submitted. 

Norman  M.  U arp, 

For  the  Freight  i'ommiiee. 
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February  9,  1923. 

Hon.  Gec  rge  W.  Edmonds. 

Hous  of  Representatives.  Washington,  D.  C. 

Sir:  As  I find  it  impossible  to  attend  the  hearing  on  the  Ha?ue  rules  which  is 
scheduled  for  next  Tuesday,  I am  takin?  the  liberty  of  a^ain  pointing  out  to  vou, 
as  I did  ( n May  15,  1922,  that  the  adoption  of  a uniform  ocean  contract  of  carriap 
appears  tj  be  of  yital  importance  to  the  two  organizations  which  I represent— the 
commerc;al  credit  committee  of  the  American  Acceptanct;  Council  (which  will  be 
represent  person  by  Mr.  Robert  H.  Bean,  its  executive  secretarv*)  and  the  sub- 
committej  on  pilferage  and  uniform  bill  of  lading  of  the  foreign  credit  executiye 
committe  3,  National  Association  of  Credit  Men.  ... 

The  situation  which  I preyiousiy  pointed  out  to  you  continues  to  exist,  and,  in 
fact,  rece  nt  decisions  haye  tended  to  heighten  the  utter  confusion  yliich  has  existed 
with  refei  ence  to  so  many  phases  of  ocean  contracts  of  carriage— that  is.  banks'simply 
can  not  i egard  a documentary  foreign  draff  as  affording  them  absolute  security  so 
far  as  the  merchandise  is  concerned.  They  also  encounter  this  problem  in  the  exten- 
siye  comi  lercial  credit  business  they  now  do  by  making  payments  against  deliyery 
of  documents  for  account  of  foreign  banks.  The  net  result  of  this  situation  is  to 
depriye  A merican  shippers  of  the  facility  of  utilizing  merchandise  in  transit  to  foreign 
ports  as  a basis  for  bank  accommodation.  This  is,  of  course,  a yery  seyere  handicap 
on  the  fu  ;ure  of  American  foreign  trade,  and  if  there  are  those  who  haye  objections 
to  the  Ha  ^e  rules  in  their  present  form  they  would  do  well  to  count  whether  these 
objection  are,  after  all,  as  serious  as  the  situarion  which  would  be  ended  if  only  some 
measure  c f uniformity  were  an  accomplished  fact. 

Vei  y truly  yours,  • 

Wilbert  W.ard. 

(The  h(  aring  was  thereupon  adjourned.) 
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